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Current Topics. 


Law Officers in Parliament. 

For many years it has been the tradition that both Law 
Officers should be in the House of Commons, and at the 
moment both are. It is, however, curious to reflect that at 
one time the Attorney-General was not permitted to be in 
the House, the ground, apparently, of his exclusion being 
that one of his important functions was to advise the Lords, 
and it was deemed derogatory to their and to his dignity that 
he should be in the Commons. This disability never, 
however, attached to the Solicitor-General. In Bacon’s 
time the question whether the Attorney-General should be 
permitted to sit in the House of Commons was keenly 
debated, and after a search for, and examination of, precedents 
it was ultimately resolved that ‘“‘ Mr. Attorney-General 
BACON remain in the House of Commons for this Parliament, 
but never any Attorney-General to serve in the Lower House 
in future.”’ According to the late Mr. THEOBALD MATHEW, 
this resolution still stands unrepealed, but in fact it has not 
been acted upon since 1670, and as the same writer wittily 
put it, ‘‘ although the Attorney-General is still summoned by 
writ to the House of Lords, the senior Law Officer quietly 
takes his seat (when he can get it) with the other elected 
representatives of the people.’’ The curious in such matters 
cannot have failed to notice that Sir WILLIAM JowITT has 
accepted the Solicitor-Generalship, notwithstanding that 
some years ago he filled the higher office of Attorney-General, 
but though such an arrangement is unusual it is not 
unprecedented, for it may be recalled that the present 
ViscounT CALDECOTE, then Sir THOMAS INSKIP, served as 
Solicitor-General after having held the higher post. This 
willingness to subordinate personal claims in order to serve 
the public interest is particularly gratifying to observe in 
these difficult times. 


Juries and the War. 

HILBERY, J., addressing the chairmen of the County 
Benches of Magistrates at the opening of the Norfolk and 
Norwich Assizes at Norwich on Monday, gave his views on 
the propriety of summoning juries in time of war. According 
to the report in The Times, to which we are indebted for the 
following information, the learned judge observed that in 
ordinary times it was most meet and proper that the right 
to trial by jury, one of the bulwarks of our liberties, should 
be preserved. But his lordship invited his hearers, as 
responsible men, to consider whether in times like these we 
could still afford to have citizens called away from perhaps 
vital occupations to wait about in a court or courts, perhaps 
for a week, to serve as jurors, to try those who were charged 
at a time like the present with criminal offences. Every man 
to-day who had work to do was vitally required in the effort 
that the country must make, and the learned judge urged 
that it was indeed an extravagance in times like the present 
that it should be thought necessary, at any rate in all cases 
where the right was exercised, to continue that right. 
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HILBERY, J., continued: ‘‘ As free men we have surrendered 
already into the hands of the Executive almost every liberty 
we have, and as free men we have done that willingly and 
without any fear that at the end of this war those liberties 
will be restored if Almighty God grants us victory. It does 
not seem to me that it can still be necessary that so much 
vital energy should perhaps be lost to that effort which the 
country is prepared to make.”’ 


Poor Persons Procedure. 

THE fourteenth annual report of The Law Society on the 
working of poor persons procedure draws attention to the 
fact that, according to the great majority of the committees, 
while the number of applications received in 1939 is still 
greatly in excess of the number received before the coming 
into operation of the Matrimonial Causes Act, 1937, it is much 
below the figure for 1938. In other words, substantially 
the whole of the increase over the figure for 1937 is attributable 
to the new grounds for divorce furnished by that statute. 
In some parts of the country the heavy increase in the 
number of applications which followed the passing of the 
Act has been maintained, in others there has been a substan- 
tial decrease, but in many of these latter areas this decrease 
is offset by serious shortage of counsel, solicitors and clerks 
owing to their absence on service with the Forcés. Examples 
are not wanting of cases in which this decrease of available 
solicitors and staff is giving rise to serious congestion. Figures 
contained in the reports show that the total number of poor 
persons proceedings commenced in 1938 was 3,856, or 58 per 
cent. more than during the previous year, when a total of 
2,440 was exceeded. Poor persons were successful in 2,783 
cases, of which 2,696 were matrimonial. Six successes are 
recorded in the Court of Appeal, two in the Chancery Division, 
seventy-five in the King’s Bench Division and two in the 
Probate Court. Only sixty-nine were unsuccessful in all 
Divisions of the High Court and the Court of Appeal. 
Matrimonial causes tried at the assizes numbered 2,134, 
and petitions filed in the district registries increased from 
1,300 to 2,028. Poor persons were successful in 97 per cent. 
of the causes tried to which they were parties. Attention is 
drawn to the precautions taken to prevent abuse of the 
procedure. Where a certificate is granted and it transpires 
that the applicant has committed perjury in the statutory 
declaration either as to his or her adultery or as to his or her 
means the case is considered by the committees and, when 
thought desirable, referred to the Director of Public Prosecu- 
tions. Reference is made to the number of letters received 
from poor persons expressing gratitude for what has been 
done for them. Many, however, do not express gratitude, 
and it is thought that if they realised that the whole of the 
assistance given them under the poor persons rules by both 
branches of the legal profession is not only voluntary but 
gratuitous and that neither solicitors nor counsel receive 
payment from the government or anyone else for the work 
done, many would not be su backward in expressing their 
thanks. 
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Judicial Appreciation. 

REFERENCE to the report was recently made by Sir Boyp 
MERRIMAN, P., at the conclusion of a suit conducted under the 
poor persons procedure in the Divorce Court. According 
to the report in 7'he Times the learned President said that he 
wished to take the opportunity of expressing on behalf of all 
the judges of that Division their gratitude to counsel and 
solicitors who undertook those matrimonial cases, which, as 
the report just published by The Law Society showed, repre- 
sented at least four-fifths of the cases dealt with by the 
committees. His lordship drew attention to two features in 
the report which he was particularly glad to see. First, the 
system had survived the strain, now gradually diminishing, 
imposed by the Matrimonial Causes Act, 1937. Secondly, 
it was becoming more widely known among litigants that that 
service was not provided by the State or by local authorities, 
but that the burden of it fell on the individual barristers and 
solicitors who rendered it, often at great personal inconvenience, 
and that expressions of gratitude were correspondingly more 
frequent. ‘‘ But this,’”’ Sir Boyp MERRIMAN observed, “ is 
not merely a matter for the expression of private gratitude 
by individuals. It is a public service of the highest importance, 
but for which thousands of matrimonial grievances yearly 
would remain without redress.” 


Rents and Income Tax. 

Nor the least important, from the legal aspect, of the 
proposals contained in the Finance Bill, 1940, are those 
concerning the assessment of rents for income tax purposes. 
In the course of the Second Reading stage, Sir KINGSLEY 
Woop, Chancellor of the Exchequer, outlined the nature of 
these proposals. First, he said, it was proposed in cases 
where a property was unoccupied but a rent was being paid 
to the landlord to secure payment of tax on the rent so paid. 
As the law then stood no tax was payable because the property 
was empty and the rent paid escaped tax in the hands of the 
recipient. Secondly, where rents paid for property exceeded 
the Sched. A assessment it was proposed to charge the excess 
to income tax. That proposal extended to cases where the 
leases were for a period not exceeding fifty years, but the 
Chancellor of the Exchequer explained that nothing in the 
new provisions in any way affected the existing right to claim 
relief in respect of maintenance and repairs. The third 
proposal is directed to removing an anomaly relating to the 
deduction of tax from ground-rents and other rents payable 
under leases granted for a period exceeding fifty years. It 
was explained that in such cases the rent payable frequently. 
exceeded by a substantial amount the Sched. A assessment 
on the property. Under the existing law the recipient of the 
rent escaped tax on such excess, and the payer of the ground- 
rent could only deduct as a charge in computing his total 
income an amount equal to the amount of the assessment. 
It was proposed to remedy the position by putting rents 
payable under long leases in the same position as regarded 
deduction of tax as other charges on income, such as mortgage 
interest. The result would be that the payer of the rent 
would not himself bear tax on the amount of the rent, while 
the recipient of the rent would bear standard rate and surtax 
on his full income. 


The Excess Profits Tax. 

THE Chancellor of the Exchequer recalled a recent announce- 
ment to the effect that undertakings declared by the Ministry 
of Supply to be controlled undertakings engaged on war 
production would be subject to excess profits tax at the rate 
of 100 per cent. He had come to the conclusion that it was 
right that in these grave times all other trades and businesses 
should also pay the same rate. If there were differential 
rates for different classes of undertakings it would be an 
extremely difficult and invidious task to make a fair and 
equitabie distinction between those who should pay the 
higher rate and those who should pay the lower; and 
Sir KINGSLEY Woop believed that it would accord with the 
general views of all, including industry itself, that excess 
profits in war time should be ruled out altogether, whether 
the business was engaged on war production or any other 
kind of activity. Attention was drawn to the important 
amendment proposed by the substitution of the provisions 
contained in cl. 26 for those of s. 13 (7) of the Finance (No. 2) 
Act, 1939. That subsection was criticised as affording 
inadequate relief to the depressed industries and as calculated 
to operate unfairly as between one business and another. 
The new clause, it was intimated, applied to special cases 
which had to satisfy two conditions: that there were losses 
in the standard period, or that profits were so low as not to 
afford a reasonable standard. The clause first provided that 
the Commissioners of Inland Revenue might give a substituted 
standard, but not exceeding a percentage on share capital for 
the standard period. Then any taxpayer who was dissatisfied 
with the determination of the Commissioners could appeal to 





the Board of Referees which, if satisfied in any particular 
case that the paid-up share capital did not fully represent 
the value of the trading assets, might award a higher standard 
not exceeding the amount that would reflect the capital 
actually at stake in the business as shown by the assets at 
the time. That, the Chancellor of the Exchequer said, would 
enable a higher standard to be claimed in cases where, for 
instance, reserves had been built up in the past if they were 
employed in the business, but there had been no corresponding 
increase in the share capital. The Board of Referees would 
be permitted, in order to meet special cases of depressed 
industries, to award, subject to a maximum limit, a standard 
exceeding the percentage on the value of the trading assets 
in the standard period. The appropriate percentage on the 
capital employed in the standard period would be computed 
for excess profits purposes after excluding any dead wood in 
the capital, or, in other words, any assets the value of which 
had been permanently lost. 


Limitation of Dividends. 

THE Chancellor of the Exchequer announced in the House 
of Commons on Tuesday that the Limitation of Dividends 
Bill was not to be proceeded with. He recalled that the main 
object of the measure was to prevent an increase in the 
purchasing power in the hands of shareholders by limiting 
dividends. This would be substantially attained by the raising 
of the rate of the Excess Profits Tax to 100 per cent. Moreover, 
the companies which would be affected by the measure, 
if passed, would be those which had shown themselves 
prudent in the distribution of dividends. At the same time 
Sir KiInGsLEY Woop announced that the prohibition imposed 
on bonus shares for the period of the war would remain. He 
emphasised, however, the fact that the objective of the original 
proposals remained as important as ever and expressed himself 
as confident that all public companies concerned would act 
in accordance with the general principles underlying the Bill 
to the limited extent to which that objective was not attained 
by the 100 per cent. Excess Profits Tax. 


Recent Decisions. 

In Southern (H.M. Inspector of Taxes) v. Aldwych Property 
Trust, Ltd. (mentioned in The Times, 30th May), LAWRENCE, 
J., reversed a decision of the Commissioners for the Special 
Purposes of the Income Tax Acts, and held that sums expended 
by an investment and trust company owning a number of 
flats in advertising for tenants of unlet flats were not part of 
the expenses of management of its business within the meaning 
of s. 33 (1) of the Income Tax Act, 1918, but were expenses 
as to which relief might be claimed under r. 8 of Case V 
of Sched. A. The company was therefore debarred from relief 
under s. 33 (3). 

In Porter v. Porter and Another (The Times, 31st May) 
the Court of Appeal (SLESSER, MACKINNON and GODDARD, 
L.JJ.) upheld a decision of ATKINSON, J., on a verdict of a 
special jury awarding £3,500 damages to a wife on the ground 
that her husband’s parents had enticed her husband away. 

In Wolstanton, Lid. v. Newcastle-under-Lyme Corporation ; 
Attorney-General of the Duchy of Lancaster v. Newcastle-under- 
Lyme Corporation (The Times, 31st May), the House of Lords 
upheld decisions of FARWELL, J., and the Court of Appeal to 
the effect that an alleged usage, whereby mineowners claimed 
to be entitled to work mines so as to let down the surface of 
land and injure buildings thereon without compensation, could 
not be the foundation of a valid custom. Hilton v. Lord 
Granville, 5 Q.B. 701, applied. 

In S. and A. Services, Ltd. v. Dickson (The Times, 4th June) 
the Court of Appeal (Scorr, CLAUSON and GopDARD, L.JJ.) 
upheld a decision of CAssELS, J., who refused to make an 
order that the plaintiffs should not be permitted to issue a 
writ of delivery of possession of a motor car delivered to the 
defendant on a hire-purchase agreement without obtaining 
the leave of the court under s. 1 (2) (ii) of the Courts 
(Emergency Powers) Act, 1939. The defendant failed to 
make the prescribed payments after the war, and the court 
intimated that to ask the court to order the sheriff to seize 
the car and deliver it to the plaintiffs was very different from 
the plaintiffs exercising their remedy by taking possession 
of the property. 

In Fichengruen v. Mond and Others (The Times, 4th June) 
the Court of Appeal (Sir WiLFRID GREENE, M.R., and Scorr 
and CLAuson, L.JJ.), reversing a decision of Smmonps, J.. 
held that where a statement of claim revealed no cause of 
action against the defendant, the fact that the plaintiff was 
an enemy alien did not prevent the defendant asking the 
court to strike out the statement of claim and dismiss the 
action against him. The outbreak of war did not have the 
effect of removing the plaintiff’s solicitors from the record 
and there had in consequence been a valid service of the 
application. 
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Criminal Law and Practice. 
EVIDENCE IN RECEIVING CASES. 


Proor of guilt in dealing with charges of receiving stolen 
goods contrary to s. 33 (1) of the Larceny Act, 1916, frequently 
involves difficult problems of circumstantial evidence. Not 
only is it necessary to show that the goods have been stolen, 
which is not always an easy task, particularly when the thief 
cannot be traced, but it must also be proved that the accused 
knew at the time he received the goods that they were in 
fact stolen. 

Among the more usual methods of proving guilty knowledge 
are by showing that the accused bought the goods at a con- 
siderable undervalue (1 Hale 619), or simply by showing that 
the accused was found in possession of goods recently stolen, 
and leaving it to the accused to give a reasonable explanation 
of how he came into their possession. In the latter case the 
leading case of R. v. Schama and Abramovitch, 11 Cr. App. 
Rep. 45, 49, establishes that “if an explanation is given 
which may be true, it is for the jury to say on the whole 
evidence whether the accused is guilty or not; that is to say, 
if the jury think that the explanation may reasonably be 
true, though they are not convinced that it is true, the 
prisoner is entitled to an acquittal, because the Crown has 
not discharged the onus of proof imposed upon it of satisfying 
the jury beyond reasonable doubt of the prisoner’s guilt.” 

The importance of circumstantial evidence of guilty 
knowledge is obvious in most cases. Recently the Court of 
Criminal Appeal emphasised its importance in cases where there 
is little evidence either of guilty knowledge or on the question 
whether the goods were stolen (R. v. Fuschillo (1940), 2 All 
E.R. 249). The accused, a tradesman, had been asked by 
the local food executive officer on 2nd October, 1939, to 
declare What stock of sugar he had. He said he had 5 ewt., 
and asked for a weekly allowance of 3 cwt. He was granted 
1? ewt. On a search of his shop there were found twelve 
2-cwt. sacks of sugar and two 1-cwt. sacks. Some of it was 
found in the passage and the sacks were marked in various 
ways. When the accused came into his premises the police 
were still there, and he said that he had been a fool, and that 
his mother knew about it. After being cautioned, he said : 
“T don’t know why I took it in. I’m a fool. This means 
going away.’’ The police officer said: ‘‘ Do you care to tell 
me where it came from?” and the accused replied: ‘* Be 
satisfied, and take it away, but don’t take me.’’ On the way 
to the police station he said: ‘‘ Can’t we do something about 
this? For the old lady’s sake, take the stuff away, and 
don’t charge me.’’ The accused pleaded not guilty but did 
not go into the witness box. He was found guilty and 
sentenced to eighteen months’ imprisonment. The Court of 
Criminal Appeal found that the conviction was amply justified 
by the evidence and dismissed the appeal. 

The following passage was quoted by the court from the 
judgment in R. v. Sbarra, 13 Cr. App. Rep. 118, 120: ‘* The 
circumstances in which a defendant receives goods may of 
themselves prove that the goods were stolen, and further may 
prove that he knew it at the time when he received them. 
It is not a rule of law that there must be other evidence of the 
theft. We have come to the conclusion that the circumstances 
here were enough to prove that the goods had been stolen.” 

The evidence of the theft in that case was given by a man 
in charge of the despatch department of a firm of tobacco 
merchants that the goods in question were despatched from 
their premises in Clerkenwell Road to a consignee in 
Hammersmith on the morning of 5th January, 1918. On 
the evening of the same day a portion of the goods was found 
in the possession of the appellant, who had a shop opposite 
the merchants’ premises in Clerkenwell Road. It was proved 
that they had been taken to the appellant’s shop by a side 
door by night by men who had pleaded guilty to the larceny. 
It was not, however, proved that the goods never reached 
their destination. The appeal was dismissed. 

One of the best methods of proving that the property in 
question was stolen is, of course, to show its identity with 
property proved to have been stolen. If in fact the defence 
is raised at the trial that the goods found in the possession of 
the accused were not identical with the stolen goods, it 
becomes the duty of the judge to ask the jury whether they 
are satisfied that the goods were stolen, as well as that the 
accused knew that they were stolen (R. v. Hill, 7 Cr. App. Rep. 
250). In R. v. Smith, 11 Cr. App. Rep. 19, the appellant 
was undefended, and the question of the identity of the 
articles in question with the stolen goods was never raised, 
but it can be gathered from the judgment in that case that 
even where the defence is not raised the judge should direct 
the jury that they must consider the question of the identity 
of the goods with those stolen. In R. v. Evens, 22 Cr. App. 


Rep. 16, there was no evidence that the coat produced was 





the coat which had been stolen, and the appellant said that 
it was his. The appeal was allowed and the conviction 
quashed. 

The case of Fuschillo is only one of many different types of 
case in which there is no direct evidence that the goods in 
question have been stolen. Whatever be the circumstances 
in which the accused is found in possession of goods which 
may have been stolen, it is vitally important that the jury 
should be rightly directed in cases where the circumstantial 
evidence is not strong, as the onus is on the prosecution to 
prove that the goods have been stolen, and no burden of proof 
rests on the accused unless and until] such evidence has been 
given. 

SALE OF LIQUOR WITHOUT LICENCE. 

AN interesting point under the Finance (1909-10) Act, 
1910, s. 53, was recently considered in the Divisional Court 
in Hotel Regina, Ltd. v. Moon (1940), 2 All E.R. 495. That 
section provides that if any person sells by retail any 
intoxicating liquor, for the retail sale of which he is required 
to take out a licence under this Act, without taking out such 
a licence, he shall be liable in respect of each offence. The 
head waiter and the boots of a hotel bought beer, stout and 
cider and stored it in crates in a cupboard on the hotel 
premises for sale to the hotel guests. The appellants, who 
were their employers and the proprietors and occupiers of the 
hotel, were a company managed by two directors, one of 
whom was found by the justices to have been aware that his 
servants were selling liquor contrary to the law. Neither the 
appellants nor the directors took any share in the profits of 
these sales, which in fact were divided between the head 
waiter and the boots. The justices convicted and fined the 
appellants and the Divisional Court dismissed their appeal. 

Hawke, J., pointed out that the appellants provided the 
light and heat, the premises, the cupboard and the glasses, 
and they attracted the purchasers. The sales tended to 
increase their business and the profits were a mere perquisite 
of the servants. Hilbery, J., repudiated the suggestion that 
the only person who could effect a contract of sale was the 
person who was the owner of the goods. His lordship said 
that it was a matter of every-day affairs and not an occasion 
for legal sophistry. It must be admitted, however, that 
much of the law relating to the sale of liquor has been the 
occasion of legal sophistry, and it has very frequently been 
something approaching sophistry that has led to successful 
evasion of the licensing laws. 








Courts (Emergency Powers) Act: 
No Contracting Out. 


In a salutary and far-reaching judgment in Soho Square 
Syndicate, Ltd. & Another v. E. Pollard & Co., Ltd & Another 
(1940) 2 All E.R. 601, Farwell, J., decided that a mortgagee 
cannot, by securing the consent of the mortgagor, appoint a 
receiver without obtaining the leave of the appropriate court 
under the Courts (Emergency Powers) Act, 1939, s. 1 (2) (@) (ii). 

R, the registered proprietor of certain premises in Soho 
Square, sold the premises to the Soho Square Syndicate, 
Ltd. (of whose board he became the chairman), and executed 
a declaration of trust that he would deal with the property 
as the syndicate should direct. He had previously contracted 
with Pollards to demolish the premises and to rebuild on the 
site. He gave them a first charge upon the premises before, 
the company was formed and later notified them of its 
formation. In 1939, the new building wa$ nearly complete 
and Pollards released their charge; the Norwich Union 
Insurance Company was given a first charge and the money 
was applied to pay off Pollards’ loan. Some money, however, 
was still owing to Pollards and they were accordingly given a 
second charge. After June, 1939, the interest due under the 
second charge was outstanding. On 25th September, 1939, 
Pollards appointed a receiver. R consented, but without 
knowledge of his full rights and without the consent of the 
syndicate. The syndicate and KR thereupon brought an 
action for a declaration that the appointment was illegal and 
void, and for an injunction restraining the second defendant 
from acting as receiver. Farwell, J., considered the important 
question whether, even with the mortgagor’s consent, a 
receiver could be appointed without an application to the 
court. 

Before the Act, said Farwell, J., a mortgagee was entitled 
without leave, in proper circumstances, to appoint a receiver : 
‘‘a privilege ’’ to be exercised ‘‘ at his own volition.’”’ Now 
the Act ‘‘ provides in terms that a person shall not be entitled, 
among other things, to appoint a receiver without the leave of 
the court ’” (at p. 603). It was argued that if the mortgagor 
consented, there was no longer any obligation upon tlie 
mortgagee to obtain leave. 
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Under the Courts (Emergency Powers) Acts, 1914 to 1916, 
Sargant, J., had held, in Re Sandow, Ltd. [1916] W.N. 262; 
that a mortgagor might waive his right under the Act of 1916 ; 
but the point was not there argued. This decision was 
followed by P. O. Lawrence, J. Atkin, J. (as he then was), 
in an unreported case, held that the necessity for obtaining 
leave to levy distress could be avoided by consent (see per 
Farwell, J., at p. 604 of (1940), 2 All E.R.). 

Now the present Act does not in terms prohibit contracting 
out, whereas certain statutes passed in the last war contained 
such a clause. It was accordingly argued that the parties 
might by agreement escape the statutory obligation. 

On the other hand, said Farwell, J., it was necessary to 
consider whether the Act was intended to deal with private 
rights only, or ‘*‘ from the point of view of public policy, to 
have a more extensive operation ’”’ (at p. 605). Since the 
War of 1914-1918 the position relating to mortgages has 
changed. Building societies finance a large number of 
people ‘‘in comparatively humble circumstances’; the 
growth of that business has been ‘* phenomenal ”’; for those 
people the Legislature intended some protection. Many of 
those persons—‘‘a very large class ’? now—have little or no 
knowledge of law and little means for legal advice. If, by 
obtaining the mortgagor’s consent, a mortgagee is relieved 
from applying to the court, a large part of the protection of 
the Act would “ virtually disappear ”’ (at p. 606). 

‘* People in the position of such persons . might easily 
be persuaded to give a consent without really knowing 
exactly what was involved in such a consent, and an 
opportunity of expressing their reasons for their inability to 
pay, whatever they be, and of stating the difficulties in which 
they were, which is now afforded to them by this application 
to the court, would be entirely removed, merely by the 
obtaining of a consent ”’ (at p. 606). 

In the present case it was true that the money involved was 
very large, that the parties had the opportunity of legal 
advice, and that the consent might be sufficient. Nevertheless, 
the question was much wider; the Legislature intended to 
protect ‘‘ the very large number of persons . who really 
require to be protected, as it were, against themselves.” 
Farwell, J., referred to Dewhurst v. Salford Guardians (1925) 
Ch. 655 (affirmed [1926] A.C. 619), where it was held that a 
poor law officer could not contract out of a compulsory 
pensions scheme under the Poor Law Officers’ Superannuation 
Act, 1896. Paraphrasing certain observations used by Sir 
Ernest Pollock, M.R. (at p. 665 of [1925] Ch. 7), Farwell, J., 
said :— 

‘ The public should be safeguarded in this case from the 
melancholy spectacle of seeing a man, owing to difficulties 
arising by reason of the war, or by reason of his serving 
his country, deprived of his home, or, at any rate, seriously 
prejudiced, without any protection at all, and from the 
natural feeling of unrest and grievance which would 
necessarily arise as a result of a feeling of injustice which 
would very easily be created in the circumstances ”’ (at 
p. 607 of (1940), 2 All E.R.). 

The Courts (Emergency Powers) Act, 1939, the learned 
judge said, was passed not merely to regulate ‘‘ the individual 
rights of private persons ’’; it was intended ‘“ as a matter of 
public policy ’’ to deprive the mortgagee of powers which he 
otherwise could have exercised, and to impose upon him the 
necessity of first seeking the leave of the court to proceed. 








Rate-Aided Hospitals and 
Divorce tor Insanity. 


In a letter recently received at the offices of this journal, a 
correspondent stated that he was acting for a proposed 
petitioner for dissolution of marriage under s. 2 of the 
Matrimonial Causes Act, 1937, and complained that on 
applying to the medical superintendent and the secretary of a 
rate-aided mental hospital for a medical report, he was 
told that their committee had given instructions that no 
certificate nor any information was to be given in such cases. 

In the absence of a recent medical report the commencement 
of proceedings was not justified and the correspondent’s 
difficulties were aggravated by the fact that the committee 
did not meet for a matter of months. He pointed out that if, 
after a wait of months, he might be vouchsafed a medical 
report, even then his client might be in a difficulty in relation 
to the fees required for bringing a medical witness to London 
(see 84 Sou. J. 294). 

There can be no doubt that the hostile or obstructive 
attitude of even one rate-aided hospital can nullify the effect 
of the statute in individual cases. As the Board of Control, 
with the consent of the Ministry of Health, has decided 
that all statutory documents, so far as the Board is concerned, 





shall be available in such cases (Circular 853), it seems strange 
and even, as our correspondent says, monstrous, that there 
should still be institutions under the control of local authorities 
which fail to follow so clear a lead. It seems even more 
strange, having regard to the complaint of the President, 
almost exactly a year ago (see 83 Son. J. 403 and 406), as to 
the obstruction by the responsible authorities of a mental 
hospital in not supplying the medical information necessary 
in divorce suits brought on the ground of incurable unsound- 
ness of mind. At that time the President pointed out that all 
other mental hospitals assisted the court as much as they 
could in supplying information as to the condition of patients, 
and that so far as he knew that [hospital was the only one 
where difficulty had been experienced with regard to obtaining 
the information desired. This was not to be tolerated, 
said the President, and the court was not at all pleased by the 
way it had been treated. On the next day, counsel attended 
before the President on behalf of the corporation and the 
visiting committee of the hospital and said that the statement 
of his lordship having been brought to the official notice of the 
authorities, they wished to express in unqualified terms 
their profound regret that his lordship should have any ground 
for complaint. When counsel said that the non-appearance 
of a medical witness was due to a chapter of accidents, the 
President replied that that was not really the point. It was 
not the mere absence of the medical officer. It was the 
failure to lend any assistance to litigants in the early stages 
of the case. Counsel then said that the hospital and hospital 
authorities would in future be guided by what his lordship had 
said. 

Wherever difficulties of the sort experienced by our 
correspondent are experienced, they should vanish when the 
President’s remarks are brought to the notice of the hospital 
or the local authority. The Poor Persons’ Committee in 
London have no difficulty now, we understand, in obtaining 
the necessary evidence, particularly since the statement by 
the President. 

A distinct hardship falls on persons of moderate means 
with regard to medical fees, particularly as the insanity cases 
must go into the defended lists, and therefore cannot be 
tried at the local assizes unless they are poor persons’ cases. 
In better times a reform of the law on this matter seems to be 
required, as it is undoubtedly a grievance that persons of 
low incomes which are not yet sufficiently low to enable them 
to rank as poor persons should have to pay the heavy fee 
required by a doctor who has to travel to London. Both of 
the matters mentioned by our correspondent deserve the 
widest publicity. 








A Conveyancer’s Diary. 


SECURITIES ACQUIRED BY INHERITANCE : 
DEFENCE REGULATIONS. : 
I HAVE been asked to refer to a matter arising out of the 
subjects discussed in the series ‘‘ War-time Control of Finance.” 
Under the Order in Council of 12th May, 1940 (1940,S.R. & O., 
No. 708), amending the Defence (Finance) Regulations, 1939, 
certain new provisions are made for controlling the transfer 
of ‘securities ’’ to or from persons resident outside the 
United Kingdom. It is believed that the new regulations 
are designed to control transfers of assets between the ‘* sterling 
area’ and the rest of the world. 

The new regulations restrict dealings in the securities or 
‘an interest in securities.”’ But the latter expression is 
defined to exclude interests in expectancy on the determination 
of a life or ‘‘ any interest merely as trustee ”’ (reg. 3A (6)). 

Logically, the first provision is reg. 3A (2), which provides 
that the leave of the Treasury is to be necessary before one 
can “ transfer any security or create or transfer any interest 
in a security to or in favour of” a person not resident 
in the United Kingdom. Therefore a person legally and 
beneficially entitled to an investment requires leave to 
transfer the legal estave to a non-resident who is beneficially 
entitled, or to create an equity in favour of a non-resident. 
The same restriction would apply to dealings with an equitable 
interest in an investment. But, by the definition clause, 
there is apparently nothing to stop a trustee making over the 
legal estate to a trustee in America. The new trustee would 
then be much more difficult to control. There are sundry 
ancillary provisions, including power for the Treasury to 
create exemptions, but the above is the point of reg. 3A (2). 

Logically, the next provision is reg. 3A (3), which provides 
that no trustee is, without Treasury leave, to recognise or 
give effect to any transfer of the equity to a non-resident. 
This provision is, of course, necessary to prevent the obvious 
means of evading reg. 3A (2) by dealings ‘‘ behind the 
curtain.” 
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The other main provision is that no person may transfer 
or acquire or agree to transfer or acquire any securities unless 
the Treasury or persons authorised by the Treasury are 
satisfied that no person resident outside the United Kingdom 
and the Isle of Man has any interest in the securities 
(reg. 3A (L)). Two exceptions are made by the regulation, 
namely, where the transfer or acquisition is ‘‘ by operation 
of law ”’ or “‘ by inheritance.’”’ Registrars of Companies are 
authorised to accept a certificate by a solicitor that a transfer 
falls within these exceptions. 

The difficulty which I am told is felt is as to the meaning 
of ‘ by inheritance.’’ In itself this term of art would be 
nonsense here, as nothing now goes to an heir-at-law. But the 
expression has been grossly abused in recent years, especially 
in the so-called ‘* Inheritance (Family Provision) Act, 1938,” 
and here also it is defined as being employed in an inept sense. 
By reg. 3A (6), “‘‘ Acquire by inheritance’ means acquire 
in the capacity of a beneficiary under a will or intestacy 
or in the capacity of a personal representative of a deceased 
person.”’ The effect is that no application is necessary for 
leave to make any sort of will one chooses, or to die intestate 
even if one has American relations. But it is to be noticed 
that there is no exception in favour of settlements, even 
those made on marriage, and it is a breach of the regulations 
to agree to enter into a settlement unless one has satisfied 
the Treasury that no non-resident is involved. Similar 
considerations would apply to exercising a power of appoint- 
ment; but not to the release of such a power, since that act 
does not cause the acquisition by or transfer to anyone of 
any interest, but merely makes absolute the previously 
defeasible trust in default. The definition is quite illogical 
in that it excepts from the regulation the acquisition of 
beneficial interests under a will, with no limit of time. Thus, 
a shift of the beneficial interest on the death of a tenant for 
life under the will of a person long dead is excepted. But 
there is no such exception when a tenant for life under a 
settlement made inter vivos dies, however recent the settlement. 
It might be thought that the latter eventuality is covered 
by the exception for acquisition ‘‘ by operation of law.”’ 
That is, however, an inept expression for a change of beneficial 
interest upon an event under a limitation. The best and 
simplest example of the true use of the expression ‘‘ by opera- 
tion of law ”’ which I know is that in ‘‘ Anson on Contract,’’ 
where it is used in connection with discharge of contract 
by merger or bankruptcy. The contract is there discharged 
by the operation of rules of Jaw upon particular combinations 
of facts. It is not at all the same thing as occurs where a 
settlor says that the estate is to go over on a certain event, 
which happens, with the consequence that the estate does 
go over. 

In truth and in fact I find it difficult to resolve any 
doubts which arise by reason of the definition of acquisition 
by inheritance. I think that no leave is necessary for the 
acquisition of an interest (1) as personal representative ; 
(2) as beneficiary under an intestacy; (3) as_ beneficiary 
under a will, however old. Leave is necessary in all 
other cases, unless the case falls within the exception for 
interests purely as a trustee or for interests arising by operation 
of law, using the latter expression in the sense suggested 
above. I am afraid this result sounds nonsensical, but 
much nonsense arises from inaccurate drafting. At a time 
less grave I should give expression to criticisms of a greater 
severity ; as things are, I recommend that solicitors should 
apply for leave in all cases in which they have the slightest 
doubt. This is a time for co-operating with the authorities 
and not for taking legal distinctions. 


DISCRETIONARY TRUST: BREAK UP OF 
SETTLEMENT. 

A CORRESPONDENT asks for guidance on the following point 
which is of some general interest. A marriage settlement 
was to give the wife the income of the fund for life; subject 
thereto the husband was to have an interest for life or until 
he assigned, charged, incumbered, etc. Subject thereto 
there was to be a discretionary trust for a fairly wide class 
of relatives, during the rest of the husband’s life. Upon his 
death the capital of the fund was to go equally among the 
children of the marriage. It occurred to my correspondent 
that this arrangement might prevent it ever being possible 
in the life of either spouse to vest the capital, or any part 
of it, in the children, or any of them, for an estate in possession. 
He thereupon cut out the discretionary trust. 

In doing so he was absolutely right. Each individual 
object of a discretionary trust has a somewhat tenuous 
interest, much like a mere spes successionis, as the discretion 
may always be exercised against him. But it is not only 


a@ spes successionis ; all the objects together are entitled to 
the whole interest subject to the discretionary trust, and, if 
they are all sui juris and act together, are entitled to direct 
the trustees as to the fund’s disposal. 


Moreover, every 





! to be “3b. 


individual object is entitled to demand that the trustees 
retain their discretion, and do not purport to fetter it. In 
this case, if both husband and wife surrendered their life 
interests, the discretionary trust would remain outstanding 
ahead of the children’s interests. The trustees could not 
get rid of it by saying, ‘‘ We exercise our discretion to apply 
the income, so long as the discretionary trust lasts, to the 
children, who thus have the whole beneficial interest and 
can call for a transfer.”” To do that would be to purport to 
fetter the future discretion and would be a nullity. 








Landlord and Tenant Notebook. 
PROGRESSIVE RENT AND STANDARD RENT. 
WriTInG on “ Letting‘ for the Duration ’ ”’ in the ‘‘ Notebook’”’ 
of 27th April (84 Son. J. 282) I mentioned an obiter dictum 
of Bailhache, J., in Goldsmith v. Orr [1920] W.N. 81 (C.A.); 
64 Sou. J. 615 (the actual dictum being set out in the report 
of the proceedings in the Divisional Court, of which the 
learned judge was a member, at 36 T.L.R. 285), about the 
meaning of ‘‘ progressive rent.”’ In view of certain develop- 
ments to which I shall presently refer, the question may 
become more important than it was. First, however, it 
may be useful to deal more fully with the decision referred to. 
The three important facts of the case were these : In 1912 
a landlord let a house at £50 a vear. In October, 1918. he 
and the tenant agreed that after the following Lady Day 
the rent should be £65 a year. In April, 1919, the Increase 
of Rent, etc., Act, 1919, came into force and provided by 
s. 4 (1) that the principal and amending Acts should extend 
to houses of the class to which this house belonged, but 
dealt specially with cases in which the rent of a dwelling- 
house to which the Act applied had been increased since 
25th December, 1918, by limiting the amount of permitted 
increase. As a consequence, a question arose, and was the 
issue in the action, whether the whole of the agreed £15 
increase was recoverable. This depended in the first place on 
whether the words ‘‘ the rent . . . has been since the twenty- 

fifth day of December nineteen hundred and eighteen 
increased ’’ covered a case in which the agreement to increase 
had been concluded before that date. In the second place 
the landlord contended that even if it did, an amended 
definition of ‘‘ standard rent ’”’ introduced by s. 7 of the 
new Act availed him. The amendment was the addition of 
a proviso: ‘‘ Provided that, in the case of a dwelling-house 
let at a progressive rent payable under a tenancy agreement 
or lease, the maximum rent payable under such tenancy 
agreement or lease shall be the standard rent.” 

Both the Divisional Court and the Court of Appeal gave 
judgment for the tenant on the first point, being much 
influenced by the consideration so often resorted to in Rent 
Act cases, namely, the object of the legislation and the nature 
of the mischief it sought to remedy. The judgments of the 
Court of Appeal are more fully reported in 64 Son. J. 615, than 
in the ‘‘ Weekly Notes,’? and what is interesting for present 
purposes is that while making no direct reference to the 
meaning of ‘‘ progressive rent,’’ Bankes, L.J., invoked the new 
proviso as an aid to the interpretation of s.4. After applying 
the mischief test the learned lord justice observed that the 
amendment would not have been necessary if the construction 
had been what the landlord contended it to be; the amend- 
ment was necessary in order to deal with cases where a 
progressive rent had been agreed to before the new Act 
came into operation. 7 

But it was in the Divisional Court only that an opinion 
was expressed on the point whether the facts did show a 
progressive rent; and it was Bailhache, J., who said there 
was none, “ according to the ordinary sense in which the 
term was used in tenancy agreements and leases. It was 
rather a definite increase for one particular period of twelve 
months and was, therefore, not within the section.” 

The learned judge did not profess to tell us what a pro- 
gressive rent was in its ordinary sense, for the occasion did not 
demand more than an indication of what a progressive rent 
was not. I think his lordship’s remarks imply that such a 
rent is rarely if ever a characteristic of a periodic tenancy, 
but it is difficult to say whether they also imply that in the 
case of a term of years there must be more than one increase. 
Some leases for years provide for a single increase after the 
first year, the object being to give the tenant a chance of 
getting going by allowing him a reduction rather than to 
impose additional burdens on him once he has got going ; 
others stipulate for increases at intervals, not necessarily 
regular intervals; but I should say that both -would fall 


within the ‘‘ ordinary sense of the term ‘progressive rent.’”’ 
' 


I have not found any authority on the subject ; of the N.E.D. 
definitions of ‘‘ progressive’ the nearest in point appears 
Of things, conditions, etc, , . . Characterised 
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by progress or pi assing on to more adv anced or higher stages ; 
growing, increasing, developing. 

Now the present importance of this question is this. W — 
the most recent Rent etc. Restrictions Act was passed, 
tackled the problem of defining ‘‘ standard rent ’’ in the case 
of newly-controlled prope rties by the very simple expedient of 
substituting references to the day before the commencement 
of the Act for references in s. 12 (1) (a) of the 1920 Act to the 
3rd day of August, 1914. Undoubtedly 3rd August, 1914, 
and 3lst August. 1939, have much in common, and much of 
what they have in common has like effects on the supply and 
demand of and for dwelling-houses. But there are two 
important differences. One is brought about by the new Act 
itself where it makes the scope of rent restriction legislation 
far more comprehensive : the £100 rateable value metropolitan 
and £75 elsewhere line of demarcation ropes in a large number 
of properties which were well outside the limit of control 
before. The other is that referred to in a recent memorandum 
issued by the Incorporated Society of Auctioneers and Landed 
Property Agents and summarised in last week’s ** Current 
Topics ”’ (p. 350); in effect, it is that the rental value of a 
number of dwelling-houses has, owing to the special character 
of this war, been reduced rather than enhanced so that the 
fixing of ‘‘ standard rent ’’ in the same way is likely to cause 
injustice to landlords. It is, indeed, a remarkable (or is it ?) 
thing that, while one part of our legislative machinery 
was turning out measures designed to counteract the 
effects of apprehended aerial bombardment, another part 
was functioning in blissful ignorance of the effect of such 
apprehension on the rental values of property. 

Thus, taking as an example the case of a London flat of a 
rateable value on 6th April, 1939, of £100 or less, it is, indeed, 
unlikely that if it became vacant since 3lst August last it 
could be let at the rent it then yielded. And that rent, or 
the rent at which it was last let before 31st August, will be 
the standard rent. Landlords would therefore be ill advised 
to grant long tenancies of such premises at lower rentals. 

More difficult is the position when the particular property 
has never been let, for in that case the rent at which the place 
is first let after 31st August, 1939, is the standard rent. And 
in view of Goldsmith v. Orr, it is unlikely that an agreement to 
increase rent on the termination of hostilities would be 
effective. There does not, however, appear to be any objection, 
legal or moral, to letting for a short period at a comparatively 
high figure and on the expiration of that period at the 
artificially reduced yield. The artificia) 1eduction in value 
being due to causes unconnected with the objects of the 
Rent ete. 
— fide and would fix the standard rent at a reasonable 
evel. 














Our County Court Letter. 
FRAUDULENT PREFERENCE. 
IN a recent case at Shrewsbury County Court (In re Bowdler ; 
The Trustee v. Matthews) an application was made for an 
order for the repayment of £523 5s. 2d. The applicant’s case 
was that the adjudication took place on the 13th May, 1939, 
on the bankrupt’s own petition. The deficiency was £2,950. 
On the 5th April an auction had been held at his farm, and 
most of the stock was sold for £830. This had been dis- 
tributed among three creditors, who (as the bankrupt admitted 
at his public examination) were his friends. One of them had 
repaid £200, and, as regards the payment to the respondent, 
the bankrupt’s evidence was that in August, 1934, the 
respondent had lent him £120. In the autumn of 1938 the 
bankrupt bought sixty ewes from the respondent and took 
from him sixty-one lambs, the profits from which were to be 
shared equally. The auctioneer at the sale was accordingly 
told to pay the proceeds of certain lots to the respondent, 
who had been good to the bankrupt. Being unaware of his 
insolvency the bankrupt thought he was entitled to give 
preference to the respondent. The latter had written, at the 
end of 1938, that he wanted the money. The evidence of the 
bank manager was that, at the time of the statement of 
affairs, the bankrupt’s overdraft was £3,728. The bankrupt 
had therefore promised that the proceeds of the sale should 
be paid to the bank in reduction of the overdraft. The 
respondent’s evidence was that the loan of £120 had not been 
repaid until 1939. In September, 1938, the bankrupt owed 
him £90 for the sixty ewes and this was paid in 1939. In 
October, 1938, the bankrupt owed the respondent the price of 
sixty-one lambs at 24s. apiece. At the sale the respondent 
had sent three cows in calf, twelve heifers, two sows in pigs 
and one sow in pig. These were sent to swell the sale, and 
the respondent had therefore taken the cheque for £523 5s. 2d. 
in utter ignorance of the insolvency of the debtor. His 
Honour Judge Samuel, K.C., held that the amount in dispute 


Restriction Acts, such a transaction would be ~ 





been paid by the bankrupt when he knew he was 
insolvent. An order was made as asked, with costs. 
NUISANCE FROM SEWAGE ON FARM. 

In Evans v. Hunt and Jones, recently heard at Oswestry 
County Court, the claim was for £100 as damages for negligence 
and nuisance, and for an injunction to restrain the discharge 
of sewage over part of the plaintiff's farm. The plaintiff's 
case was that he had owned Kynaston Farm since May, 1932. 
The first defendant owned Park Farm, the adjoining property, 
and the second defendant was the occupier on a yearly 
tenancy. Since May, 1933, sewage and filth had been allowed 
to flow from the second defendant’s pig styes, stables and 
cow-houses into a spinney, from which it overflowed into the 
plaintiff's field. In January, 1938, a mare (valued at £35) 
had died through eating sewage-infected grass, and twenty 
pullets (valued at £6) had died in 1939. The area infected 
was about half an acre, and no improvement had followed the 
re-digging of the trench in the wood. The first defendant’s 
case was that, although the point of discharge was in the 
spinney, she was not in possession or control of the drainage 
system. The second defendant’s case was that, although the 
sewage was an old nuisance, he (as a mere tenant) was not 
responsible. Moreover, the claim was exaggerated, as the 
mare was over twenty years old and not worth half of her 
alleged value. The plaintiff could also have mitigated his 
loss by cutting a small channel down his field, like a good 
neighbour, instead of allowing the water to flood part of the 
field. After a view, His Honour Judge Samuel, K.C., gave 
judgment for the plaintiff for £14 14s. against the first 
defendant and for £1 1s. against the second defendant. No 
injunction was granted, but the first defendant was ordered 
to pay the costs. 


had 





Decisions under the Workmen’s Compensation Acts. 
INJURY TO EYE. 
In Hacker vy. Pollen, at Shipston-on-Stour County Court, 
the applicant was a domestic servant, and her case was that 
on the 15th August, 1939, while she was bottling fruit, she 
sustained an injury to her eye owing to the bursting of a bottle. 
The eye was removed in hospital, and full compensation was 
paid until the 20th October, when the applicant accepted a 
situation as cook. This was at a lower wage than before the 
accident, when the applicant had been a cook-housekeeper. 
It was submitted that her sphere of labour was reduced, as 
physical appearances counted for much in domestic service. 
Her present wages, for example, were £1 a week, with board, 
instead of her pre-accident wages of £2 a week and board. 
The medical evidence was that there was no sympathetic 
affection of the other eye, and that a small scar would disappear 
in time. The case for the respondent was that the applicant 
was not unfitted to be a cook-housekeeper. In spite of the 
accident, she could still do her pre-accident work. His 
Honour Judge Cotes Preedy, K.C., observed that there was 
no evidence that the applicant had been unsuccessful in any 
efforts to obtain a situation as cook-housekeeper. She had 
taken her present post without trying for a better one. <A 
declaration of liability was made, with no order as to costs. 
It transpired that the applicant had declined an offer of a lump 
sum in settlement. 
PSYCHOLOGICAL PAIN. 

In Richards vy. Lilleshall Colliery Co., Ltd, at Wellington 
County Court, the applicant had sustained a leg injury 
on the 27th May, 1937, and an operation had been performed. 
Full compensation was paid for a period, after which the 
applicant was adjudged to be fit for light work, and the 
amount was reduced to 3s. 7d. a week for partial incapacity. 
In March, 1939, the deterioration in the applicant’s condition 
caused him to cease doing even the light work available. 
In October, 1939, the case was part heard, and was then 
adjourned for the performance of a second operation to 
relieve the pain in the leg. At the adjourned hearing, after 
the second operation, the evidence of the applicant was 
that his leg was no better. The medical evidence for the 
respondents was that the applicant was now able to do work, 
as the only pain was the memory of the pain before the 
operation. This was a psychological pain, similar to that 
experienced by a person who felt pain in his toes after the 
leg had been amputated. His Honour Judge Samuel, K.C., 
made an award as follows: Full compensation at £1 6s. 5d. 
from the 13th March, 1939, to the 23rd January, 1940, only; 
credit to be given for the payment of 3s. 7d. a week from the 
13th March to the 20th October, 1939, and for £1 6s. 5d. 
a week from the 20th October, 1939, to the 23rd January, 
1940. 


Back numbers of the Journal may be obtained from The Manager, 
29/31, Breams Buildings, London, E.C.4, 
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Tosday and Yesterday. 


LEGAL CALENDAR. 

3 June.—Dr. Thomas Denman, the father of Lord Chief 
Justice Denman, began his career as a Naval surgeon and 
saw a good deal of active service, so when the French 
threatened England with invasion he was stirred, though 
successful in his profession and past middle age, to raise 
a sriall corps called ‘‘ The Loyal Lads of Feltham.’’ On the 
3rd June, 1798, he sent in his first return of his men ‘‘ clothed, 
armed and trained sufficiently for actual service.’’ At the 
head stood the name of his son, the future judge, not yet 
twenty years old. Later on Mrs. Denman presented the 
volunteers with a handsome banner and her son was very 
properly appointed Bannerman. 


4 June.—Mary Moders was a fiddler’s daughter who lived 
by her wits with great spirit till she was hanged for theft at 
the age of thirty-eight. Ten years before, she had made 
a great coup by posing as Henrietta Maria de Wolway, 
a German princess fled from home to escape a forced marriage 
—she had picked up a smattering of languages while travelling 
as a lady’s maid abroad. The landlady of the Exchange 
Tavern where she lodged thought to do a good thing by passing 
off her brother as a young lord and getting the pair married, 
but later when the bridegroom discovered the bargain he 
had made and understood that Mary had two husbands in 
Dover already, he had her prosecuted for bigamy. She was 
tried at the Old Bailey on the 4th June, 1663, but cross- 
examined the witnesses against her so skilfully that she was 
acquitted. 


5 June.—When Charles Viner, the jurist, died at Aldershot 
on the 5th June, 1756, he did more for the law than during the 
seventy-eight years of his life. For half a century he had 
laboured on ‘‘ A General Abridgment of Law and Equity 
Alphabetically digested under proper Titles with Notes and 
References to the whole.’’ Printed on special paper manu- 
factured under his own direction, it was ill arranged and 
worse digested, a vast labyrinth of legal lore built up from the 
most inaccessible materials. But his bequests to Oxford 
University were the foundation of the Vinerian Common Law 
Chair, Scholarships and Fellowship. 


6 June.—On the 6th June, 1780, the Gordon rioters 
burnt Lord Mansfield’s house in Bloomsbury Square, destroying 
his splendid library. The poet Cowper wrote :— 

‘* O’er Murray’s loss the Muses wept, 

They felt the rude alarm ; 

Yet blessed the guardian care that kept 
His sacred head from harm. 

There memory, like the bee that’s fed 
From Flora’s balmy store, 

The quintessence of all he read 
Had treasured up before. 

The lawless herd, with fury blind, 
Have done him cruel wrong : 

The flowers are gone ; but still we find 
The honey on his tongue.” 


7 June.—On the morning of the 7th June, 1883, Sir George 
Bowyer was found dead in bed at his chambers at 13, King’s 
Bench Walk in The Temple. He was in his seventy-second 
year. His family had been distinguished for more than two 
centuries, and the baronetcy which he had inherited from his 
father, a fine fighting admiral, dated from the reign of 
Charles II. Called to the Bar at the Middle Temple in 1839, 
he devoted himself to the study of jurisprudence and became 
one of the foremost jurists of his day. 

8 June.—On the 8th June, 1824, Richard Dowse was born 
at Dungannon in Northern Ireland. In 1852 he was called 
to the Irish Bar. In court and in Parliament his high ability 
and incisive wit marked him out. He was raised to the Bench 
in 1872 as a Baron of the Irish Court of Exchequer, being the 
last judge appointed to it. 

9 June.—On the 9th June, 1788, Sir Lloyd Kenyon was 
appointed to succeed Lord Mansfield as Chief Justice of the 
King’s Bench. 














THE WEEK’s PERSONALITY. 

Lord Kenyon was in a difficult position when he became 
Chief Justice of the King’s Bench. For thirty-two years the 
great Lord Mansfield had presided there like an oracle, with 
dignity, grace, urbanity and unquestioned authority. In 
elegance Kenyon was certainly deficient. He had built up 


his career by hard work and economy ever since the days ' 


when he used to dine at a Chancery Lane eating-house for 
74$d., and that early discipline had given him a lifelong habit 
of parsimony. He began to reap his reward when Lord 
Thurlow, for whom he had devilled, became Chancellor and 
made him Chief Justice of Chester. Though forcible in 





argument and deeply learned, he was never enough of an 
orator to rank among the sensational leaders at the Bar, but 
when he came to preside in the King’s Bench his honesty, 
his independence, his soundness in legal principle and his 
discrimination of character brought him the complete 
confidence of the public. <A certain roughness in his dealings 
with the legal profession made him somewhat unpopular with 
its members so that his qualities were sometimes underrated. 


SUICIDE IN CouRT. 


A verdict of suicide while the balance of his mind was 
disturbed was recently brought in in the case of a prisoner 
who collapsed in the dock at Oxford, muttering ‘‘ poison ” 
before he lost consciousness, and died on the way to hospital. 
Attempts at suicide after sentence are not so very rare, but 
the court precincts do not usually afford the necessary 
opportunity. It was the fact that he was tried at the Law 
Courts in the Strand instead of the Old Bailey that enabled 
Whittaker Wright to take his life after he had been convicted 
of fraud. In the act of lighting a cigar, in the consultation 
room to which he had retired, he collapsed and died. He 
had swallowed cyanide of potassium. <A quick-thinking 
attendant who took possession of his socks long exhibited 
them as a curiosity to visitors to the courts. The death of 
The Rev. William Jackson in the Irish Court of King’s Bench 
in 1795 was particularly horrible. He was what we now call 
a member of the ‘‘ Fifth Column,” and his crime was plotting 
the invasion of England by the revolutionary French. In 
prison he was deprived of knife and fork, for the authorities 
suspected his intention of suicide, but he ridiculed their 
precautions saying that ‘‘ the man who feared not death could 
never want the means of dying.” 


A TERRIBLE END. 

As Jackson was driving to the court to receive sentence, 
it was seen that he had his head out of the window of the 
coach and was vomiting violently. Strangers thought that 
terror had made him sick, but it was far otherwise ; he had 
taken poison. When his hat was removed a dense steam 
ascended from his temples. Irregular convulsions passed 
over his face and his eyes were sometimes half closed and 
sometimes glaring. Though swaying, he still had strength 
to stand in the dock with his arms folded in an attitude of 
composure. At last, while his counsel were arguing a motion 
in arrest of judgment, he collapsed in his last agony. An 
apothecary who sat in the jury box pronounced him dying 
and declared that he was incapable of hearing the judgment. 
Lord Clonmel, the Chief Justice, then ordered him to be taken 
away, but the sheriff immediately informed the court that 
he was dead. The body lay in the dock until the inquest 
next day, unmoved from the position in which death had 
found it. 








Reviews. 


Quarter Sessions Practice. By A. C. C. Witiway, of the 
Inner Temple, Barrister-at-Law, Deputy Clerk*of the Peace 
for the County of Surrey. 1940. Demy 8vo. pp. xxvii 
and (with Index) 388. London: Sweet & Maxwell, Ltd. ; 
Stevens & Sons, Ltd. Price 21s. net. 


This is the first edition of a work which fills a gap on the 
bookshelves of those whose practices, whether rating, licensing 
or criminal, bring them frequently into the courts of quarter 
sessions. Justices and clerks will also find it a useful work 
of reference, and the general reading public will find in it a 
highly readable account of the history, the composition, the 
officers and the work of quarter sessions. A full and informa- 
tive chapter on costs deals with every aspect of this important 
subject, and the last chapter, on Relation to the High Court, 
will be found particularly useful. Appendices contain 
specimen standing orders for county quarter sessions, forms 
required on a review of petty sessional divisions, forms in 
connection with highway proceedings, a description of the 
probation committee in a combined probation area, specimen 
bills of costs, and a number of other important matters. The 
right emphasis is laid on recently affirmed propositions, for 
instance that laid down by the Divisional Court in R. v. Kent 
JJ. [1936] 1 K.B. 547, that in an appeal against conviction 
on a private prosecution, upon information that the prosecutor 
is not going to be represented, it is the duty of the clerk of the 
justices to see that quarter sessions are afforded the assistance 
of counsel other than counsel for the appellant. The masterly 
manner in which the point arising in R. v. Hallett [1939] 
2 K.B. 276 is dealt with should also be noted. If this work is 
in the hands of every clerk of the peace there should be no 
need to fear in the future any irregularities of which a recent 
notable example occurred in R. v. Cronin (84 Son J. 222). 
We can thoroughly recommend it to practitioners, 
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Notes of Cases. 
PRIVY COUNCIL. 


Thomas Bear & Sons (India), Ltd. v. Prayag Narain 
and Another. 


Viscount Maugham, Lord Porter, Sir George Rankin. 7th March, 1940. 

Trade marks (India)—Picture of elephant used by plaintiffs on cigarettes 
and tobacco manufactured by them—Picture of elephant used by 
defendant on his packets of chewing tobacco—Likelihood of deception of 
public—Evidence on that question essential. 

Appeal from a decree of a Division Bench of the High Court of 
Judicature, Allahabad, dated the 13th March, 1935 (Iqbal Ahmad and 
Niamat-Ullah, JJ.; King, J., dissenting), affirming a decree of the 
Additional District Judge of Cawnpore dismissing an action brought by 
the plaintiffs to restrain infringement of trade mark rights and passing-off. 

The plaintiffs were manufacturers and sellers of cigarettes and of 
tobacco described as ‘‘ Virginia Bird’s Eye ’’ smoked in pipes. Both 
cigarettes and tobacco had from long before 1922 been sold in India 
in packets and in tins bearing a mark the distinguishing feature of 
which was the representation of an elephant. The packets and tins of 
cigarettes had also borne the designation “ Elephant Cigarettes.” 
Those goods were well known and asked for throughout India as 
“* Elephant Mark ” and the like expressions. The defendant had been 
since 1926 manufacturing and selling chewing tobacco which he sold in 
packets and in tins. Both the packets and the tins bore the picture of 
an elephant not unlike that of the plaintiffs, though there were 
differences, particularly in colour. In other respects the packets and 
the tins were quite unlike the plaintiffs’ containers, and the defendant’s 
labels bore the firm name ‘* Rama & Company,” while the plaintiffs’ 
goods bore their ownname. The courts in India having decided against 
them, the plaintiffs now appealed to His Majesty. (Cur. adv. vult.) 

Viscount Mauauam, delivering the judgment of the Board, said 
that the appellants did not contend that any persons would purchase 
the respondents’ chewing tobacco in the belief that it was smoking 
tobacco manufactured by the appellants. Their contention was that, 
having regard to the reputation which they had acquired in India in 
connection with smoking tobacco and cigarettes sold under the elephant 
trade mark, the use of the elephant on the respondent’s chewing tobacco 
was calculated to lead persons buying that article to believe that it 
was manufactured or put upon the market by the appellants. If a 
manufacturer of a special kind of smoking tobacco under a trade mark 
sought to restrain the use of it on, for example, cigars or chewing 
tobacco, questions, sometimes of great difficulty, might arise. It was, 
however, very important to observe that each of those questions would 
be a question of fact to be decided on the evidence adduced. The vital 
element in such a case was the probability of deception. That might 
depend on a number of matters as well as the question of similarity of 
the marks or of the get-up. Their lordships thought that the test of 
comparison of the marks side by side was not a sound one, since a 
purchaser would seldom have the two marks actually before him when 
he made his purchase; and marks with many differences might yet 
have an element of similarity which would cause deception, more 
especially if the goods were in practice asked for by a name which 
denoted the mark or the device on it; that had been settled in England 
since Seixo v. Provezende (1865), L.R. 1 Ch. App. 192. That same view 
was taken in Johnston v. Orr Ewing (1882), L.R. 7 A.C. 219. Further, 
it was not an answer to the claim of a trader who had established, as 
had the appellants in the present case, the right to a trade mark (e.g., a 
device or a faney word) to say that, apart from the device or the word, 
the labels or containers of the rival trade were very different from those 
of the trade mark owner. If it were so, such a trade mark would be of 
little value, for its use by several traders would soon result in its 
becoming common to the trade. (See Wotherspoon v. Currie, L.R. 
5 H.L. 508, and Johnstone v. Orr Ewing, 7 A.C., at pp. 225, 226.) Their 
lordships, however, were not to be understood as saying that the 
differences in get-up were immaterial ; for they must inevitably form an 
element in considering the question of probability of deception by the 
use of the mark. It was a remarkable feature of the present case that 
there was neither evidence of actual deception nor any evidence from 
members of the public that they themselves would be deceived. The 
probability of deception in the case of goods of a closely similar kind 
to those actually marketed by the plaintiff would be proved in the 
course of establishing the trade mark. No such inference could be 
made in the present case with regard to the respondent’s goods, since 
his chewing tobacco differed widely in appearance and in use from the 
appellants’ goods. The area of trade protected by the appellants’ 
trade mark, that was, the question whether the use of the trade mark 
on goods not closely similar in character to the appellants’ goods would 
be likely to deceive, was a question of fact on which evidence was 
essential. It was not like the question whether a particular mark or 
name was an imitation or a colourable imitation of a mark or name used 
by the plaintiffs, where the judge had before his eyes the materials for a 
decision. In the complete absence of evidence on the point to which 
attention had been directed, their lordships must come to the conclusion 
that the appeal failed. 

CounsEL: Bray, K.C., and Mould ; there was no appearance by or 
on behalf of the respondent. 

Souiciror: D. M. Oppenheim. 

{Reported by R, C, CALBURN, Esq., Barrister-at-Law.] 





COURT OF APPEAL. 
Liffen v. Watson. 


Slesser, Luxmoore and Goddard, L.JJ. 
29th February, 1940. 

Damages—Plaintiff domestic servant injured in collision—Defendant 
driver negligent—Board and lodging included in plaintiff's wages— 
Board and lodging supplied free by father after accident—Value of as 
provided by employer—Whether to be included in damages. 

Appeal from a decision of Stable, J. (83 Sox. J. 871). 

The plaintiff sued the defendant for damages in respect of personal 
injuries received by her in an accident. At the date of the accident 
she was employed as a domestic servant at wages of £1 a week, receiving 
board and lodging from her employer. After the accident she went to 
live with her father to whom she paid nothing for board and lodging. 
Stable, J., having held the defendant liable to her for negligence, 
refused to include in the damages which he awarded any sum in respect 
of the board and lodging which, as a result of the accident, she no 
longer received from her employer. The plaintiff appealed against the 
award of special damages, contending that it should be increased by 
the value of board and lodging lost. The defendant appealed against 
the award of damages, special and general, on grounds not calling for 
a report. 

Scesser, L..J., holding that there must be a new trial on the question 
of damages, said that if the judge at the new trial came to the conclusion 
that the plaintiff's contract with her employer was, as she alleged, 
that she should receive a certain sum for wages in cash with the addition 
of certain benefits in the shape of board and lodging in kind—a form 
of payment expressly excepted from the Truck Acts in the case of a 
domestic servant—there was no reason why, in the assessing of damages, 
the loss of board and lodging should not be placed on the same footing 
as the loss in cash of the wages. If, since the plaintiff's discharge from 
hospital, her father had provided her with board and lodging in his 
home, that was no reason why she should not be heard to say that her 
loss of the board and lodging previously provided by her employer was 
as much a loss to her as if she had lost the actual sum in money. In 
Banco de Portugal v. Waterlow & Sons, Ltd. [1932] A.C. 452, the general 
principle was to be found that a wrongdoer must recompense a plaintiff 
for all the damage which actually flowed from the wrongdoing. 

Luxmoorg, L.J., agreed. 

Gopparp, L.J., agreeing, said that Stable, J., refused to allow the 
plaintiff any damages in respect of board and lodging because he had 
found no evidence that she had entered into a contract to pay her 
father for the board and lodging which he afforded to her. That cou se 
was wrong. The question whether the plaintiff was entitled to recover 
damages under that head from the defendant did not depend on whether 
or not she made a contract for board and lodging with someone else. 
The plaintiff lost her right, as a result of the accident, to the board 
and lodging provided by her employer because she was rendered by it 
unfit to work. It was immaterial whether, after the accident, she was 
taken in by her father or by a friend, to either of whom she might say 
that, while she could not make a contract to do so, she would pay 
something in respect of board and lodging if she recovered damages. 
The only consideration was what the plaintiff had lost. She had lost 
the value of the board and lodging, just as she had lost her wages, and 
she was entitled to compensation for that loss. What she did with the 
compensation once she had received it, for example by making some 
payment to her father, was a matter for her alone. 

CounseL: Beyfus, K.C., and Alan Bell (for D. M. Wilson on war 
service) ; Serjeant Sullivan, K.C., and Beney. 

Soxicrrors : H. G. Greenwood ; A. E. Wyeth & Co. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


In re Welsh Church Acts, 1914 and 1919; 
In re Tithe Act, 1936. 


Commissioners of Church Temporalities in Wales v. 
Representative Body of the Church in Wales and Tithe 
Redemption Commission. 

Greene, M.R., MacKinnon and Clauson, L.JJ. 
26th April, 1940. 

Church in Wales—-Vesting of tithe rent-charges—Never transferred to 
county council—Extinguishment of tithe rent-charges—Redemption 
stock—Liability to repair chancel—Right of diocesan authority to portion 
of stock—** Lay impropriator ’’—Welsh Church Act, 1914 (4 & 5 Geo. 5, 
c. 91), s8.3,4 ; 8.8(1) (c) ; ss. 10, 13,28; Welsh Church (Temporalities) 
Act, 1919 (9 & 10 Geo. 5, c. 65), ss. 2,4 (1); Tithe Act, 1936 (26 Geo. 5, 
and 1 Edw. 8, c. 43), 8s. 1, 2, 4 (2) (a), 8. 31, Sched. 7. 

Appeal from Morton, J. (84 Sov. J. 187). 

This summons was taken out by the Commissioners of Church 
Temporalities in Wales, a statutory corporation brought into being by 
s. 10 of the Welsh Church Act, 1914. The first defendant was the 
Representative Body of the Church in Wales (hereinafter called “ the 
Representative Body ’’), a body incorporated by Royal Charter under 
s. 13. The second defendants were the Tithe Redemption Commission. 
This was a test case and raised the question whether the plaintiffs were, 
immediately before the 2nd October, 1936, when certain tithe charges 
were extinguished by the Tithe Act, 1936, liable to repair the chancel 
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of the Parish Church of Llanglydwen, Carmarthen, in the Diocese of 
St. Davids. The relevant section of the Welsh Church Acts, 1914 and 
1919, and of the Tithe Act, 1936, are fully set out in the report of 
Morton, J.’s, decision (ante, p. 187). Morton, J., held that under s. 28 
of the Act of 1914 a county council was a “lay impropriator.”’ It 
followed that the plaintiffs, being the legal owners of the tithe rent- 
charges, were also a lay impropriator, and as such they were liable for 
the repair of the chancel. 

Sir Witrrip GREENE, M.R., allowing the appeal, said the plaintiffs 
had no beneficial interest in the tithe-rent charges ; they had to transfer 
them to the local county council. It was, however, contended that they 
could be called upon to repair the chancel. The legal position depended 
on the true construction of s. 28 of the Welsh Church Act, 1914, which 
provided that nothing in the Act was to affect the liability of a lay 
impropriator of tithe rent-charge to repair any ecclesiastical building, 
with the proviso, however, that a county council should not, by reason 
of being entitled to tithe, be liable for such repairs. The respondents 
had to establish that the plaintiffs were a “lay impropriator.’’? This 
expression was well known and described the position where there was an 
established church. The Act of 1914 had swept away all ecclesiastical 
law in Wales. The exception in s. 28 showed that a county council 
was not a lay impropriator. The expression “ lay impropriator ’’ could 
not apply to the plaintiffs. It had been inserted in the section 
ex abundanti cautela. The Representative Body, as owners of the 
church, were alone liable to repair the chancel and the question raised by 
the summons must be answered in the negative. 

CounsEL: Rewcastle, K.C., Meyrick Beebee and E. T. E. Latham, for 
the appellants, the plaintiffs ; Roxburgh, K.C., and W. S. Wigglesworth, 
for the Representative Body ; Danckwerts, for the Tithe Redemption 
Commission. 

Soxicirors: Milles, Jennings, White & Foster; R. Primrose ; 
Official Solicitor, Minister of Agriculture and Fisheries. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


HIGH COURT—CHANCERY DIVISION. 


In re an Application by General London & Urban 
Properties, Ltd. 
Morton, J. 7th May, 1940. 


Emergency powers—Mortgage by bare trustee—Mortgagee applies for 
leave to appoint receiver—Beneficial owner objects—Discretion of court— 
Courts (Emergency Powers) Act, 1939 (2 & 3 Geo. 6, c. 67), 8. 1 (2) & (4). 


By a mortgage of 1938 William Livingston, as the registered proprictor, 
charged certain leasehold premises by way of second mortgage to secure 
£1,500. The benefit of this mortgage became vested in the applicants. 
In May, 1938, W. Livingston sold this leasehold property to Metropolitan 
Real Estates Society, Ltd. (hereinafter called *‘ the society ’’), subject to 
the mortgage, and after that date he held the premises in trust for the 
society. On the 15th March, 1940, the applicants made an application 
to the court under the Courts (Emergency Powers) Act, 1939, for leave 
to appoint a receiver. W. Livingston was the sole respondent to this 
application. Leave was obtained and a receiver appointed. On the 
8th April, 1940, the society started an action against the applicants, 
the receiver and W. Livingston, for a declaration that the appointment 
of the receiver was null and void, and for an injunction. On the 
23rd April, 1940, an interim injunction was granted restraining the 
applicants until trial of the action from appointing a receiver or enforcing 
the security, but the order was expressly made without prejudice to the 
right of the applicants to appoint a receiver pursuant to any liberty 
obtained on a fresh application for that purpose under the Courts 
(Emergency Powers) Act, 1939. On the 24th April, 1940, the applicants 
took out this originating summons under s. | (2) (a) of the Act, asking 
that they might be at liberty to take possession of the land or to appoint 
a receiver or to exercise their power of sale. The society and William 
Livingston were respondents. It was contended on behalf of the 
applicants that the only person to whom they looked was W. Livingston, 
the registered proprietor, and that it was for him to show under s. 1 (4) 
that his inability to fulfil his obligations was attributable to the war. 
If the society was entitled to be treated as being the mortgagor, they had 
not shown that their difficulties were due to the war. It was submitted 
for the respondents that the Act conferred two discretions. A general 
discretion under s. 1 (2), which was separate from that conferred by 
s.1(4). The decision of the Court of Appeal in A. v. B. [1940] 1 K.B. 217, 
only dealt with s. 1 (4). 

Morton, J., said he would assume that the society and not 
W. Livingston was the person to make out a case for the exercise of the 
discretion of the court. The only discretion vested in the court was that 
conferred by s. 1 (4). There were not two discretions. In the present 
case assuming, which was doubtful, that the society had proved that 
sufficient facts to give rise to the discretion of the court, it would not be 
right to refuse leave to appoint a receiver. 

CounsEL: J. Strangman, for the applicants; J. A. Wolfe, for the 
respondents. 

Soxicirors : Harris, Chetham & Cohen ; Campbell, Hooper & Todd. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 





Kay v. Lovell. 
Bennett, J. 7th May, 1940. 


Solicitors—Partnership action—Funds in court—Charging order—Form 

—Solicitors Act, 1932 (22 & 23 Geo. 5, c. 37), 8. 69. 

By this procedure summons in a partnership action the applicants, 
a firm of solicitors, asked: (1) that it might be declared that the 
applicants, as the solicitors engaged by the plaintiff in the prosecution 
of the action, were entitled to a charge on the sum of £9,964 18s. 4d., 
cash in court to the credit of the action, for their taxed costs, charges 
and expenses as between solicitor and client of or in reference to the 
action properly incurred as such solicitors since 16th November, 1939 ; 
(2) that it might be referred to the Taxing Master to tax those costs 
as between solicitor and client from the foot of the taxation directed 
by the order of 16th November, 1939, including therein their costs of and 
incidental to this application; and (3) that, out of the said sum of 
£9,964 18s. 4d., the said costs, charges and expenses be paid to the 
applicants. The application was made under the Solicitors Act, 1932, 
s. 69, which provides: ‘‘ Any court in which a solicitor has been 
employed to prosecute or defend any suit, matter or proceeding may 
at any time declare the solicitor entitled to a charge on the property 
recovered or preserved through his instrumentality for his taxed costs 
in reference to that suit, matter or proceeding, and may make such 
orders for the taxation of the said costs and for raising money to pay, 
or for paying, the said costs out of the said property as they think 
fit...’ The writ in the action was issued in October, 1938, and a 
receiver was appointed. In March, 1939, the Master made a charging 
order of the same kind as was asked for by the summons for the 
applicant’s costs down to that date and for the payment of such costs 
out of a sum of cash in court. In November, 1939, the Master made a 
further charging order. These orders followed the form in ‘‘ Seton’s 
Judgments and Orders,”’ 7th ed., vol. II, p. 1044. This summons was 
issued on the 27th March, 1940, for a similar order. In view of 
Morton, J.’s decision in In re Clayton (ante 302) in a creditor’s administra - 
tion action, where he had held that as a matter of principle the court’s 
order for costs incurred by a solicitor ought to be limited to the costs 
incurred in recovering or preserving the property, the Master doubted 
whether he could make an order. The application was opposed by 
certain creditors who were respondents to the summons. 

Bennett, J., said he would make the order asked for in the terms of 
Form 6 in ‘‘ Seton’s Judgments and Orders,”’ 7th ed., vol. II, p. 1044. 
This form had been in use in partnership actions for many years, and 
did not restrict or limit the costs, to which the solicitor was entitled under 
the Act, to his costs in respect of the property ‘‘ recovered or preserved ”” 
in the action. In an administration action it might be appropriate 
to make a different form of order. 

CounseL: Wéinterbotham, for the applicants; Beebee, for the 
respondents. 

Soxicirors: Glover, Scott & Apthorpe-Webb ; C. R. Enever & Co. 

(Reported by Miss Bb. A. BICKNELL, Barrister-at-Law.] 


HIGH COURT—KINGS BENCH DIVISION. 
Beck v. Howard de Walden (Lord). 
Wrottesley, J. 15th February, 1940. 
Revenue—Income tax—Capital and interest—Lump sum paid to company 
in return for series of promissory notes—One note falling due each 
quarter over thirty years—Element of income in each note—Method of 
apportionment. 

Appeals by case stated from a decision of the Commissioners for 
the Special Purposes of the Income Tax Acts. 

In August, 1935, the taxpayer entered into four agreements “with 
four Canadian companies respectively. In each case he paid a large 
sum, the total of the payments being £830,856, and in each case received 
from the company concerned 120 promissory notes, one falling due 
each quarter for thirty years. The simplest of the agreements had no 
other terms, the taxpayer paying £259,380 under it and the promissory 
notes being for £3,750 each, and payable in Canada. The taxpayer 
having been assessed to income tax under Case V of Sched. D to the 
Income Tax Act, 1918, for certain years in certain sums in respect of 
payments so received as income arising from possessions outside the 
United Kingdom, he appealed to the special commissioners. They 
held that the assessments must be calculated upon an analysis of each 
promissory note separately in order to separate the capital and the 
interest elements in it. The taxpayer appealed against that decision and 
the Crown appealed against the method adopted by the commissioners 
of apportioning the interest and capital elements. 

WrortesLey, J., said that the taxpayer contended that the promissory 
notes represented nothing but capital. The documents evidencing the 
transaction threw no light on the problem, there being no reference to 
capital or interest. It had, however, to be remembered that the tax payer 
had parted with his capital until the £259,380 had been repaid. The 
aggregate of repayments over the thirty years amounted to £450,000, 
At first sight it appeared that the taxpayer had really bought an annuity 
though not in name. One proposition commanded universal approval 
namely, the definition given by Watson, B. in Foley v. Fletcher, 
(1858), 3 H. & N. 769, at p. 784: ‘* An annuity means where an income 
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is purchased with a sum of money, and the capital has gone and has 
ceased to exist, the principal having been converted into an annuity.” 
Here the capital had certainly been abandoned in return for promises 
of periodical payments. No attempt was made to keep alive the identity 
of the sum paid to the company. No default on any of the notes gave 
a right to recover that sum. Perrin v. Dickson [1930] 1 K.B. 107, 
afforded the clearest guidance to the present case. The Court of Appeal 
held that the payments there being made by an insurance company 
must be disintegrated into capital and interest. It was argued for the 
taxpayer that in a case like Inland Revenue Commissioners v. Ramsay, 
154 L.T. 141; 79 Sox. J. 987, where payment of the price for a business 
was delayed and paid by instalments, there was, at any rate notionally, 
in such payments an element of interest, but that the Crown had never 
before advanced such a claim. It was, however, not certainly so 
factually. It was possibly the difficulty of assessment which accounted 
for the fact that hitherto no claim had been made in respect of that 
part of a purchase price which took care of the delay attending its 
payment. It could not be said that such a sum, if ascertainable, was 
not interest ; it would depend on the facts of the case. The proposition 
established by Inland Revenue Commissioners v. Westminster (Duke) 
[1936] A.C.1; 79 Sou. J. 362, that the courts could not regard themselves 
as being at liberty to go behind a transaction and look at its substance 
did not prevent him (his lordship) from taking note of the fact that, 
on the face of the documents, the taxpayer purchased with one sum 
the right to receive a number of sums over thirty years of such an 
amount as to return to him in the end the whole of his capital, with 
profit or interest on it of 4 per cent. There was nothing in a series of 
promissory notes irreconcilable with either the instalments of an annuity 
or the payment of income. If an annuity might properly be defined as 
a sum payable yearly, or periodically, from a source which was primarily 
personal estate, this series of promissory notes appeared to fall well 
within the definition. The commissioners were right in their view in 
finding in the taxpayer’s favour to the extent that he did arrange, 
among other things, for the repayment of his capital, and the taxpayer’s 
appeal would be dismissed. As to the method of apportioning the 
notes between capital and income, the Crown’s appeal would be allowed, 
because the commissioners should have adopted the method used in 
Scoble v. Secretary of State for India, 4 T.C. 478 and 618. 

CounsEL: The Attorney-General (Sir Donald Somervell, K.C.) and 
hk. P. Hills ; Needham, K.C., and Scrimgeour. 

Souicrrors : The Solicitor of Inland Revenue ; Charles Wright. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Coates v. Wembley Stadium, Ltd., and Another. 


20th February, 1940. 


Trespass—Removal of customer from part of premises where not entitled 
to be—No more force than necessary to be used—Liability. 


Asquith, J. 


Action for assault. 

In February, 1939, the plaintiff visited the Wembley Stadium for the 
greyhound racing and bought a ticket for the 2s. 9d. enclosure. Racing 
ended a few minutes before 10 p.m., but patrons were allowed into 
the restaurant for refreshment or dancing until 11 or 12 p.m. Until 
November, 1938, patrons, in order to meet their friends, were also 
allowed after the racing to visit enclosures other than those for which 
they held tickets. In that month, however, a new rule was made by 
the management of the Stadium prohibiting that practice. On the day 
in question, the plaintiff, being unaware of the new rule, and relying 
on the old practice, sought to go up a staircase leading to the 5s. 6d. 
enclosure to find one of his friends. At the foot of the staircase the 
plaintiff was plainly informed by an attendant that persons from other 
enclosures were not admitted to the 5s. 6d. enclosure without special 
authority. The plaintiff ignored that prohibition and rushed past 
the attendant up the stairs. At the top he was met by the second 
defendant, Macpherson, the ring superintendent. The attendant called 
out to Macpherson words to the effect that the plaintiff had forced his 
way in. Macpherson then barred the plaintiff's way and asked him 
to move out, explaining that there was no admission to the 5s. 6d. 
enclosure when the races were over. The plaintiff replied that he 
would go when he was ready. Having tried to dodge past Macpherson, 
he was then walked down the stairs without undue violence with 
Macpherson on one side of him and the attendant on the other. When 
they had reached the corridor, the plaintiff was much incensed at his 
treatment, protested loudly, and was somewhat abusive. He was asked 
to leave, but demanded loudly to be allowed to go to the bar in the 
restaurant. At that point, his lordship found, the plaintiff received a 
blow sufficient to cause swelling and deafness, which persisted for four 
months. The present action was brought against the defendant 
company and Macpherson for damages for assault. The defendants 
denied the assault and contended that the plaintiff, as a trespasser in a 
part of the Stadium where he had no right to be, was removed ‘with no 
more force than necessary. 

Asquitn, J., said that the plaintiff was entitled to remain at the 
Stadium for the duration of the entertainment for which he had 
bargained, provided that he behaved properly and complied with the 
rules. His conduct on the staircase was a violation of both those 
conditions, so that he was a trespasser on the staircase and afterwards 
in the corridor, the contractual licence which he had obtained by paying 
2s. 9d. having been justifiably revoked. The defendants, therefore, were 





entitled molliter manus imponere. If the plaintiff resisted, they were 


entitled to use more force, subject to the double condition that the force 
must not exceed what was necessary, or be out of proportion to the 
wrong which it was sought to remedy. In other words, the force which 
could lawfully be applied to eject a recalcitrant trespasser did not differ 
materially from the degree of force which could lawfully be used in 
self-defence. That legitimate use of force had, however, been exceeded 
in the present case to the extent only of the blow administered to the 
plaintiff by Macpherson. There would be judgment for the plaintiff, 
with costs, for £100, in addition to £11 7s., the amount of the special 
damages. 

CounseL Soskice ; Denning, K.C., and Morle. 

Soxicitors: B. A. Perkoff & Co. ; Pierron & Morley, in conjunction 
with Nicholson, Graham & Jones. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE anp ADMIRALTY DIVISION. 


Mansey v. Mansey. 
Henn Collins, J. 9th April, 1940. 
Divorce —Desertion —Offer of home Sincerity of offer Husband's right 
to choose home —Suitability of home. 

This was a husband’s petition for the dissolution of his marriage on 
the ground of desertion for a period of at least three years immediately 
preceding the presentation of the petition. The petitioner alleged 
that the desertion took place on 28th November, 1934. The 
respondent’s answer contained a cross-prayer for judicial separation 
and alleged that the petitioner had deserted her on 28th November, 
1934. She also asked for the custody of the children of the marriage. 
In April, 1938, the respondent had first thought of getting a separation 
from her husband with access to the children and provision for herself, 
and a number of futile applications were made to the justices after 
that date. From January, 1934, onwards the respondent was refusing 
to cook for the petitioner and not applying the housekeeping money for 
the proper maintenance of the household. That consideration impelled 
the petitioner on 28th November, 1934, to sell the furniture and to 
seek accommodation at a boarding-house kept by a Mrs. Smith. Ona 
number of occasions, both before and after 28th November, 1934, the 
petitioner offered the respondent accommodation at that boarding- 
house, which the respondent refused, not because the accommodation 
was unsuitable (it was in fact exceptionally good of its class), but 
because the respondent had taken a dislike to Mrs. Smith, which she 
herself admitted to be quite unreasonable. 

Henn Cours, J., in granting a decree nisi, said that with regard to 
the respondent’s cross-prayer the only question which he had to ask 
himself was whether the petitioner’s repeated offers to his wife to induce 


* her to live with him were made in good faith and whether they were 


such as the wife should have accepted, or whether they were put forward 
merely to invite a refusal from the wife and wholly insincere. There 
was not sufficient colour for the suggestion that the husband was not 
acting in good faith. The respondent had admitted that her dislike 
of Mrs. Smith was unreasonable, and she seemed to have taken up the 
position that she was entitled to dictate to her husband where he should 
live. We had not yet got to the point where the wife can decide where 
the matrimonial home was to be, and if the husband said that he wanted 
to live in a certain place, assuming that he was not doing it to spite his 
wife, and the accommodation was of a kind which one could expect a 
man in his position to occupy, the wife must share that home with him, 
and if she refused she committed the matrimonial offence of desertion. 
The respondent had admitted that the petitioner had made complaints 
between January, 1934, and November, 1934, of her refusal to cook, 
and not applying the household money to the proper purpose, but said 
that she was not getting enough money to feed the petitioner as he 
wanted to be fed. His lordship accepted the petitioner’s version, 
which gave a perfectly good reason for his leaving the house. His 
lordship did not want it to be thought that he was saying that the 
husband was not, in his discretion, entitled to leave the house and live 
in a boarding-ho se without entitling his wife to say that she was not 
going there. He would have been entitled to do so, provided that the 
accommodation was suitable to the respondent’s station in life. 

CounseEL: Allister Hamilton ; W. T. Fielding. 

Soxicrrors: Helder, Roberts, Giles & Co., agents for John A. Behn, 
Twyford & Reece, Liverpool; Stocken, May, Sykes & Dearman, agents 
for Wright, Becket & Pennington, Liverpool. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


LEARNER DRIVERS. 

Attention may be drawn to a regulation recently made by 
the Minister of Transport, which suspends the requirement 
that holders of provisional licences to drive a mechanically- 
propelled vehicle must be accompanied by a fully licensed 
driver, and that the vehicle must carry ‘‘ L.”’ plates. It is 
also indicated that it may be necessary to suspend for a time 
the official driving tests. Readers will remember that a 
similar course was taken at the beginning of the war, though 
the tests have since been resumed. Under the new regulation 
holders of provisional licences will be able to drive not- 
withstanding that no opportunity may be afforded of taking 
the driving test. 
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is it to imagine anyone else in the position, which he has held beyond 
Correspondence. the recollection of most members of the Board. Lord Justice Luxmoore, 


|The views expressed by our correspondents are not necessarily those of 
Tue Soxicirors’ JOURNAL.] 


WASTE OF PUBLIC TIME AND MONEY. 

Sir,—As a member of the legal profession of many years 
standing, I would like to enter a protest against the waste of 
public time and money involved in the appeal in the so-called 
Enticement Action reported in the papers to-day. 

I am sure I speak for the majority of my profession when 
I say that they would deprecate in the strongest possible terms 
at a time when the country is involved in a violent life and 
death struggle that the time of our judges and courts should 
be absorbed in a trumpery action of this sort. 

London, W.C.1. HERBERT S. SYRETT. 

30th May. 








Obituary. 
Mason DEREK CRAGG-HAMILTON, R.A. 

Major Derek Cragg-Hamilton, R.A., solicitor, and partner 
in the firm of Messrs. Gisborne & Co., solicitors, Temple 
Chambers, Temple Avenue, London, E.C.4, was killed on 
active service last month. Major Cragg-Hamilton was 
admitted a solicitor in 1932, and was a nephew of Colonel 
P. R. Simner, C.B., D.S.0., D.L., Master of the Supreme 
Court. 








Societies. 


THE LAW SoOcrerty. 


The Annual General Meeting of the members of The Law Society will 
be held in the Hall of the Society on Friday, the 5th July, at 2 p.m. 
The following are the names of the members of the Council retiring by 
rotation: Mr. Bateson, The Right Hon. E. L. Burgin, Mr. Collins, 
Sir Hubert Dowson, Mr. Humbert, Mr. Longmore, Sir Philip Martineau, 
Mr. Mortimer, Mr. Mowll and Mr. Yeaman. So far as is known they 
will be nominated for re-election. There are two other vacancies, one 
caused by the death of Mr. Charles Gibbons May, and the other by the 
resignation of Sir Reginald Poole. 


SOLICITORS AND ARTICLED CLERKS SERVING IN 
HIS MAJESTY’S FORCES. 

The Council of The Law Society are compiling a record of those 
solicitors, whether members of the Society or not, and articled clerks, 
who are serving in His Majesty’s Forces, whether at home or abroad, 
and would be glad if such solicitors and articled clerks or their friends 
would notify the fact to the Secretary of The Law Society, Chancery 
Lane, London, W.C.2, stating where possible their rank and unit. 





LAW ASSOCIATION. 

The 123rd Annual General Court was held in the Council Chamber, 
Law Society’s Hall, on Thursday, the 30th day of May, when The Right 
Hon. Lord Blanesburgh, G.B.E. (President), took the chair. The 
other members and solicitors present included Mr. John Venning and 
Mr. G. D. Hugh Jones (Treasurers), Mr. G. Dudley Colclough and Mr. H. 
M. Farrer (Trustees), Mr. J. C. Brookhouse and Mr. Stanley Hutchinson 
(Auditors), Mr. Guy H. Cholmeley, Mr. Arthur E. Clarke, Mr. W. Alan 
Gillett, Mr. Ernest Goddard, Mr. C. D. Medley, Mr. Frank S. 
Pritchard, Mr. William Winterbotham (Directors), The Right. Hon. E. 
Leslie Burgin, LL.D., M.P., Mr. Weeden Dawes, Mr. H. L. Dinwiddy, 
Mr. Francis Franklin, Mr. G. C. L. Fry, Mr. Charles N. T. Jeffreys, 
Mr. S. Hewitt Pitt, Mr. A. W. Scott, Mr. E. C. Stansbury, Mr. T. H. 
Thackrah, Mr. T.G. Lund, the Secretary of The Law Society, and the 
Secretary, Mr. Andrew H. Morton. Lord Blanesburgh, in moving the 
adoption of the report and statement of accounts, spoke of the benevolent 
work which the Association does among the widows and dependants of 
solicitors in the neighbourhood of London. Last year it was just able 
to continue giving grants on the existing scale, but only by the lucky 
chance of a £200 legacy shortly before the accounts were closed, and by 
spending all the legacies and donations accruing during the year. Unless 
its membership can be increased, its beneficiaries are likely to suffer 
cruelly. In recent years the benefits paid to the families of non-members 
have been double those paid to the families of members, a fact which 
does much credit to the Association and marks it as a charity which well 
deserves the support of solicitors. He appealed to members to induce 
as many solicitors as possible to join the Association. Mr. Ernest 
Goddard, Chairman of the Board of Directors, reinforced this appeal, 
pointing out how many London solicitors could afford the small subscrip- 
tion of a guinea a year without feeling it. The grants, he said, make all 
the difference between decent comfort and grinding poverty. He paid 
tribute to the great ability and encyclopaedic memory of Mr. Andrew 
Morton, the Secretary, whom, he said, it was impossible to “ stump ”’ 
by any question about a case. Lord Blanesburgh was re-appointed 
President by acclamation ; as Mr. Goddard remarked, it seems almost 
an impertinence to move the motion for his re-appointment, so difficult 





Mr. Justice Macnaghten, K.B.E., and The Right Hon. Sir Dennis 
Herbert, K.B.E., M.P., were elected Vice-Presidents for the ensuing 
year. The Treasurers, Auditors and Directors were also re-elected. 
Mr. Leslie Burgin, M.P., in moving a vote of thanks to his lordship for 
taking the chair, spoke of the great tradition by which men who had 
become eminent in the law gladly rendered such services as a tribute 
to the help without which they could not have succeeded. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published week by 
week in THE Souicrrors’ JouRNAL, from the 16th September, 1939, to 
the lst June, 1940.) 

PROGRESS OF BILLS. 
HousrE oF LORDS. 
Agricultural Wages Regulation (Scotland) Bill [H.C.]. 

Passed through Committee. 

Courts (Emergency Powers) Amendment Bill [H.L.]. 

Read Second Time. 

Indian and Colonial Divorce Jurisdiction Bill [H.L.] 

Read First Time. 

Marriage (Scotland) Emergency Provisions Bill [H.L.]. 

Read Third Time. 

Middlesex Deeds Bill [H.L.]. 

Read Second Time. 
Solicitors Bill [H.L.]. 

Read First Time. 

War Charities Bill [H.L.]. 

Read Third Time. 


[28th May. 
[4th June. 
[4th June. 
[30th May. 
[4th June. 
[30th April. 


[28th May. 


HOUSE OF COMMONS. 
Colonial Development and Welfare Bill [H.C.]. 
Read Second Time. 
Evidence and Powers of Attorney Bill [H.L.]. 
Read Second Time. 
Finance Bill [H.C.]. 


[21st May. 


[4th June. 


Passed through Committee. [6th June. 
Limitation of Dividends Bill [H.C.]. 

Withdrawn. [5th June. 
National Service (Channel Islands) Bill [H.L.]. 

Passed. [5th June. 
Post Office and Telegraph Bill [H.C.]. 

Passed. [5th June. 


Purchase Tax Bill [H.C.]. 


Read First Time. [lst May. 


Superannuation Schemes (War Service) Bill [H.C.]. 

Passed. [5th June. 
War Risks Insurance Bill [H.C.]. 

Withdrawn. [5th June. 


Workmen’s Compensation (Supplementary Allowances) Bill [H.C.]. 
Read Second Time. [30th April. 





STATUTORY RULES AND ORDERS. 


Aliens (Movement Restriction) Order, May 28. 

Aliens (Protected Areas) (No. 3) Order, May 31. 

Contributory Pensions (Joint Committee) Regulations, 
May 20. 


No. 819. 
No. 857. 
No. 830. 


No. 836. Courts (Emergency Powers), Bailees. The Courts (Emer- 
gency Powers) (Exemption). Order, May 29. 
No. 807. Customs. The Export of Goods (Control) (No. 14) Order, 


May 29. 
Customs. The Import Duties (Exemptions) (No. 3) Order, 
May 28. (Certain Aqueous dispersions of Rubber.) 
Customs. The Import of Goods (Prohibition) (No. 21) 
Order, May 27. 


No. 755. 


No. 805. 


No. 828. Emergency Powers (Defence). Order, May 29, amending 
the Defence (General) Regulations, 1939. 
No. 840. Emergency Powers (Defence). Order, May 29, adding 


Regulation 238 to the Defence (General Regulations), 
1939. 

Nos. 842 to 846. Emergency Powers (Defence). Orders, May 31, 
adding Regulations 16a, 18p, 19a, 198, 29a, and substitu- 
ting a new Regulation for Regulation 39 to the Defence 
(General) Regulations, 1939. 

Emergency Powers (Defence). Billeting. Order, May 23, 
prescribing the price payable in respect of accommodation 
furnished in any premises in accordance with a billeting 
notice in the case of children for whom the occupier is 
required to provide board and lodging. 

Emergency Powers (Defence). The Coal (Records) Order, 
May 27. 

Emergency Powers (Defence). 
(Inland) Order, May 24. 


No. 813. 


No. 825. 


No. 798. The Wholesale Coal Prices 
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No. 803. The Arrival from Enemy 


Emergency Powers (Defence). 
Territory Order, May 15. 
Emergency Powers (Defence). The Factory Undertakings 

(Records and Information) (No. 2) Order, May 28. 
Emergency Powers (Defence). Food. Order, May 27, 

amending the Directions, January 6, 1940, under the 

Rationing Order, 1939. 
Emergency Powers (Defence). 

(No. 2) Order, May 21. 
Emergency Powers (Defence). 

May 30. 

Emergency Powers (Defence). 

Prices) Order, May 30. 
Emergency Powers (Defence). The Industry (Records and 
Information) (No. 1) Order, May 28. 

Emergency Powers (Defence). The Cultivation of 
Lands (Scotland) (Amendment) Order, May 13. 
Emergency Powers (Defence). Order, May 29, amending 

the Livestock (Sales) (Northern Ireland) Order, 1940. 
Emergency Powers (Defence). The Military Permits (Fees) 

Order, May 18. 

Emergency Powers (Defence). 
Restriction Order, May 30. 

Emergency Powers (Defence). Order, May 25, amend- 
ing the Milk (Provisional Retail Prices) (Scotland) Order, 
1940. 

Emergency Powers (Defence). 

(No. 2) Order, May 28. 
Emergency Powers (Defence). The Control of 

(No. 15) Order, 1940, Direction No. 1, May 27. 
Emergency Powers (Defence). The Control of Paper 

(No. 17) Order, May 31. 
Emergency Powers (Defence). 

Order, May 28. 

Emergency Powers (Defence). The Piece Goods and Made-Up 

Goods (Cotton, Rayon and Linen) (No. 4) Order, May 31. 
Emergency Powers (Defence). Order, May 25, amending 

the Potatoes (1939 Crop) (Control) Order, 1940. 
Emergency Powers (Defence). The Requisitioning of Ne 7s 

Privately-owned Railway Wagons (No. 2) Notice, May 23 


No. 817. 


No. 806. 


No. 797. The Fuel and Lighting 


No. 848. The Glucose (Control) Order, 
No. 849. The Glucose (Provisional 
No. 818. 
No. 822 /S.33. 
No. 823. 
No. 802. 
No. 847. The Milk (Retail Delivery) 


No. 800/8.31. 


No. 826. The Motor Fuel Rationing 


No. 815. Paper 
No. 855. 
No. 841. The Petroleum (No. 2) 
No. 856. 
No. 799. 


No. 808. 


No. 861. Emergency Powers (Defence). The Unmanufactured 
Tobacco (Returns) Order, May 31. 
No. 824. Emergency Powers (Defence). General Licence, May 29, 


under the Milled Wheaten Substances (Restriction) Order, 
1940. 

Emergency Powers (Defence). The Control of Woollen 
and Worsted Clippings and Other Residues (No. 1) Order, 
May 29. 


No. 829. 


No. 801/8.32. Fisheries, Scotland. Sea Fisheries Regulations, May 25, 
as to Construction and Capacity of Barrels and Half Barrels 
filled or intended to be filled with Cured White Herrings ; 
and Quality, Cure, Packing, ete., of White Herrings 
intended for the Official Crown Brand. 

No. 784. Friendly Society. (Amendment of Fees) Regulation, May 23. 

No. 814. National Registration Amendment Regulations, May 27. 

No. 827. Solicitor, England. Regulations, May 25, with reference to 


Examinations exempting persons proposing to become 
Solicitors from the Preliminary Examination under the 
Solicitors Act, 1932. 

Nos. 768 and 854. Trading with the Enemy (Specified Persons) 
(Amendment) (Nos. 5 and 6) Orders, May 28 and June 1 


DRAFT AND PROVISIONAL RULES AND ORDERS 

Agricultural Wages, England. The Agricultural Wages Committees 

Draft and Provisional Regulations, May 22. 
Road Vehicles. The Motor Vehicles (Gas Container) Provisional 

Regulations, May 15 

Copies of the above Bills, 8S.R. & O.’s, ete., can be obtained through 
The Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, 
London, W.C.2, and Branches. 








Legal Notes and News. 
Honours and Appointments. 


The King, on the recommendation of the Lord Chancellor, has 
approved the appointment of Lieutenant-Colonel RicHarp TREVETHICK 
GILBERTSTONE TANGYE as Chairman and Mr. CHarRLes MatrHEw 
KNOWLES as Deputy-Chairman of the County of Cornwall Quarter 
Sessions. These appointments take effect from 30th May. Lieut-Col. 
Tangye was called to the Bar by the Inner Temple in 1899, and 
Mr. Charles Knowles was called by the Middle Temple in 1903. 

The King, on the recommendation of the Lord Chancellor, has 
approved the appointment of Mr. RatpH Grorce Scorr BaNkKES as 





Deputy Chairman of the County of Flint Quarter Sessions. The 
appointment takes effect from 26th April last. Mr. Bankes was called 
to the Bar by the Inner Temple in 1924. 

Mr. F. D. Lirttewoop has been appointed Town Clerk of East 
Ham. He succeeds Mr. E. W. Joslin, under whom he has served as 
Deputy Town Clerk and solicitor for three years. Mr. Littlewood was 
admitted a solicitor in 1928. 


Notes. 

The Chancellor of the Exchequer was asked in the House of Commons 
recently whether he would consider the introduction of a short measure 
to provide that where building societies exercise mortgagee rights in 
taking possession of property during the progress of the war, such 
property should not be sold below the price advanced on the mortgage. 
Sir Kingsley Wood replied to the effect that he did not consider that 
legislation of the kind suggested was required in view of the protection 
already given to mortgagors by the Courts (Emergency Powers) Act 
and the Building Societies Act, 1939. 





Company Law and Practice. 

Our regular contributor of the weekly ** Company Law ”’ article is 
now on military service and it is proposed to discontinue these articles 
as a regular feature. Company matters will, however, be discussed in 
the columns of the JoURNAL in leading articles whenever matters of 
importance arise. 








Stock Exchange Prices of certain Trustee Securities. 


Bank Rate (26th October, 1939) 2%. Next London Stock Exchange Settlement, 
Thursday, 27th June, 1940. 


ee en eg Middle | ¢ Approxi- 
Div. Price Flat | mate Vield 
Months. 5th June Interest wit 
1940. Yield. redemption. 
ENGLISH GOVERNMENT Seees. gE eo 4, £ ad. 
Consols 4% 1957 or after FA) 108} 313 9 369 
Consols 24% - a JAJO 73xd 3.8 6 o~ 
War Loan 3% 1955-59 .. «= i: AO 993 3902 3 0 
War Loan 3}% 1952 or after .. ae JD 99 210 8 _ 
Funding 4% Loan 1960-90 ss os MN 110} 312 5 3.5 6 
Funding 3% Loan 1959-69 oi ie AO 964 s 3s 33 9 
Funding 23% Loan 1952-57... oe JD 96 217 4 = eS 
Funding 2$% Loan 1956-61 AO| 904 215 3 3 2 6 
Victory 4% Loan Average life 21 years MS 1094 313 1 372 
Conversion 5% Loan 1944-64 .. a MN, 1073 412 9 213 1 
Conversion 34°, Loan 1961 or after .. AO 99} 310 6 _ 
Conversion 3% Loan 1948-53 aie MS 101} 219 1 215 3 
Conversion 24° Loan 1944-49 is AO 98 2 il 0 2% 1 
National Defence Loan 3% 1954-58 .. JJ 100} 219 8 219 2 
Local Loans 3% Stock 1912 or after JAJO 85ixd) 310 4 — 
Bank Stock AO 25 3 13 10 os 
Guaranteed 3°, Stock (Irish Land Acts) 

1939 or after .. JJ 85$xd) 310 2 -— 
India 4}%% 1950-55 us o* os MN 108 4 3 4 310 9 
India 34% 1931 or after ; JAJO = 92}xd} 315-8 -- 
India 3% 1948 or after ... . JAIO 80xd 315 0 -- 
Sudan 44%, 1939-73 Average life 2 7 years FA 107 4441 413 
Sudan 4%, 1974 Red. in part after 1950 MN) 105 3 16 a 3.8 1 
Tanganyika 4%, Guaranteed 1951-71 .. FA 106 315 6 3.69 
Lon. Elec. T. F. Corpn. 24% 1950-55 .. FA 91 21411 » ¢ 
COLONIAL SECURITIES. 

* Australia (Commonwealth) 4° 1955-70 JJ  100xd 40 0 400 
Australia (Commonwealth) 3}°% 1964-74 Jd 88xd 3.13 10 317 10 
Australia (Commonwealth) 8% 1055-58 AO 86} 3.9 4 416 
*Canada 4%, 1953-58 MS 108} 313 9 3 310 
New South W. ales 34% 1930- 50 = JJ 95xd 313 8 4 211 
New Zealand 3% 1945 .. ae AO, 94} 3.3 6 450 
Nigeria 4% 1963 . aS és AO 105 316 2 313 5 
Queensland 34% 1950-79 ii ue JJ 934hxd) 3 14 10 317 4 
*South Africa 34% 1953-73 ‘< 7 JD 98} 311 1 311 7 
Victoria 34% 1929-49 .. 6% ni AO 96 3 12 11 40 5 
CORPORATION STOCKS. - 

Birmingham 3°% 1947 or after .. =A JJ 79hxd| 315 6 — 
Croydon 3% 1940-60 .. se os AO 91} 3.5 7 312 1 
Leeds 3}%, 1958-62 JJ 94} 3 810 212 4 
Liverpool 34% Redeemable by agreement 

with holders or by purchase JAJO 93}xd) 3 14 10 _ 
London County 3% Consolidated Stock 

after 1920 at option of Corporation... MJSD 80 315 0 _ 
*London County 34% 1954-59 .. ft FA 101 3.9 4 3.8 2 
Manchester 3% 1941 orafter .. os FA 80} 314 6 — 
Manchester 3% 1958-63 AO 91s 3.5 7 310 10 
Metropolitan ( ‘onsolidated 24% 1920-49 MJSD 97 211 7 217 4 
Met. Water Board 3% “ A’’ 1963-2003 AO 83} 311 10 313 5 

Do. do. 3% “Be 1934-2003 es MS~ 85} 310 2 311 7 
Do. do. 3% “ E”’ 1953-73 JJ 91 3 511 3.9 2 
Middlesex County Council 3% 1961- 66. MS 93 3.4 6 3.8 3 
*Middlesex County Council 44% 1950-70 MN| 105} 45 4 315 11 
Nottingham 3% Irredeemable .. MN 80 315 0 _ 
Sheffield Corporation 33% 1968 ma JJ 984 311 1 311 8 
ENGLISH RAILWAY DEBENTURE AND 

PREFERENCE STOCKS. 

Great Western Kly. 4% Debenture JJ 95 443 -_ 
Great Western Rly. 44° Debenture JJ = 1024 4 710 _ 
Great Western Rly. 5% Debenture JJ) 1155 467 _ 
Great Western Rly. 5% Rent C harge .. FA; 108 412 7 — 
Great Western Rly.5°,% Cons. Guaranteed MA, 102 418 0 — 
Great Western Rly. 5% Preference MA) 79} 65 9 —_ 








* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 








